ister 


TUESDAY,  FEBRUARY  8,  1977 

PART  III 


ENVIRONMENTAL 

PROTECTION 

AGENCY 


SUBAGREEMENTS; 

GRANTS 


Minimum  Standards  for  Procurement 


8090 


RULES  AND  REGULATIONS 


Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  B— GRANTS  AND  OTHER 
FEDERAL  ASSISTANCE 

[FRL  676-21 

PART  33 — SUBAGREEMENTS 

Minimum  Standards  for  Procurement 
Under  EPA  Grants 

Interim  regulations  are  hereby  pro¬ 
mulgated  to  amend  the  Environmental 
Protection  Agency’s  general  grant  reg¬ 
ulations  to  incorporate  minimmn  stand¬ 
ards  for  procurement  under  EPA  grants. 

On  May  9,  1975,  the  Environmental 
Protection  Agency  published  In  the 
Federal  Register  a  proposal  to  amend 
its  general  grant  regulations  to  incor¬ 
porate  minimum  standards  for  procure¬ 
ment  xmder  grants  (proposed  Part  33, 
40  F.R.  20296)  and  to  amend  its  State 
and  local  assistance  grant  regulations 
(proposed  amendments  to  Part  35,  40 
F.R.  20303).  The  Part  35  regulations 
were  published  as  final  in  the  Federal 
Register  on  December  17,  1975  (40  FR 
58602)  and  further  amended  on  Decem¬ 
ber  29,  1976  (41  PJl.  56633). 

These  Part  33  regulations  govern  all 
procurement  actions  under  an  EPA 
grants  (except  for  architectural  and  en¬ 
gineering  agreements  subject  to  40  CFR 
35.936,  35.937  and  35.939  and  construc- 
tion  contracts  subject  to  40  CFR  35.936, 
35.938,  and  35.939) ,  and  are  closely  mod¬ 
eled  upon  the  policies  and  procedures  set 
forth  In  the  amendments  to  Part  35  for 
the  construction  grant  program.  As  a 
result  of  comments  received  on  Part  33 
and  experience  gained  under  Part  35. 
there  were  a  number  of  changes  made  In 
an  effort  to  Improve,  simplify  and  clarify 
the  regulations  whenever  possible.  In 
general,  the  changes  were  not  significant 
and  the  regulations  remain  similar  In 
structure  and  content  to  the  Part  33 
regulations  as  proposed  and  to  the 
amendments  to  the  Part  35  regulations 
as  finally  promulgated.  These  regula¬ 
tions  also  Implement  the  requirements 
of  Attachment  O  (Procurement  Stand¬ 
ards)  of  Office  of  Management  and 
Budget  Circular  No.  A-110  published  In 
the  Federal  Register  on  July  30,  1976 
(41  FR  32016)  relating  the  administra¬ 
tion  of  grants  to  Institutions  of  higher’’ 
education,  hospitals,  and  other  nonprofit 
organizations. 

In  accordance  with  40  CFR  30.125, 
public  comment  on  grant  regulations  is 
solicited  on  a  continuous  basis.  Com¬ 
ments  on  these  regulations  may  be  sub¬ 
mitted  in  writing  to  Director,  Grants 
Administration  Division  (PM-216),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W..  Room  435  WSMW, 
Washington,  D.C.  20460. 

Effective  date.  These  interim  Part  33 
subagreement  regulations  shall  become 
effective  on  March  31,  1977,  and  shall 
govern  all  procurement  actions  imder 
grants  awarded  on  or  after  that  date.  In 
addition,  procurement  actions  taken  im¬ 
der  grants  awarded  prior  to  March  31. 
1977,  shsdl  also  be  subject  to  these 
amendments  if  the  grant  (1)  Includes  a 


special  ctmditlon  requiring  compliance 
with  proposed  or  Interim  40  CFR  Part  33, 
or  (2)  Is  a  Sec.  208  FWPCA  grant  subject 
to  EPA  Program  Guidance  Memoran¬ 
dum  SAM-14  (published  April  27,  1976, 
at  41  PJL  17702) . 


Dated: 

Sec. 

January  28, 1977, 

Alvin  L.  Alm, 
Acting  Administrator. 

33.001 

Applicability  and  scope. 

33.005 

Definitions. 

Subpart  A — Policy 

33.100 

Grantee  procurement  systems. 
State  or  local  law.  s 

33.105 

Competition. 

33.110 

Profits. 

33.115 

Methods  of  procurement. 

33.120 

Types  of  contracts. 

33.123 

Nonrestrlctlve  speclficsttona. 

33.125 

Grantee  responsibility. 

33.130 

ETA  responsibility. 

33.135 

Small  and  minority  business. 

33.140 

Privity  of  contract. 

33.143 

Subagreement  payments. 

33.145 

Disputes. 

33.150 

Einforcement. 

Subpart  B — General 

33.200  ‘ 

Federal  procurement  regulations. 

33.205 

deneral  requlreixients. 

33.210 

Dociimentatlon. 

33.215 

Certification  of  procurement  sys¬ 
tems. 

33.220 

Force  accoimt  (Construction). 

33.226  * 

Limitations  on  subagreement 
award. 

33.230 

Project  changes. 

33.235 

Allowable  costs. 

33.240 

Intergovernmental  agreements. 

Subpart  C — Coda  or  Standards  of  Conduct 

33.300 

Grantee  responsibility. 

33.305 

EPA  coc^>eTatl<Mi. 

Subpart  D — Procuremant  by  Formal 
Advertising 

33.400 

Applicability. 

33.406 

Types  of  contracts. 

33.410 

Procedures. 

33.410-1 

Adequate  public  notice  and  sollo* 
Itatlon  of  bids. 

33.410-2 

Adequate  time  for  preparing  bldai 

33.410-8 

Adequate  bidding  documents. 

33.410-4 

Bid  guarantee;  performance 
bonds. 

33.410-5 

Sealed  bids. 

33.410-6 

Amendments  to  bidding  docu¬ 
ments. 

33.410-7 

Bid  modifications. 

33.410-8 

Public  opening  of  bids. 

33.410-9 

Award  to  the  low,  responsive,  re¬ 
sponsible  bidder. 

33.410-10 

Subcontracts  imder  formahy  ad¬ 
vertised  construction  contracts. 

33.410-11 

Negotiation  of  contract  amend¬ 
ments. 

Subpart  E — Procurement  by  Negotiation 

33.500 

Applicability. 

33.505 

Types  of  contracts. 

33.610 

Procedures. 

33.610-1 

Adequate  public  notice-requests 
for  qualifications  or  proposals. 

33.510-2 

Evaluation  of  proposals. 

33.510-3 

(Tost  and  price  considerations. 

33.510-4 

Profit. 

33.510-5 

Negotiation. 

33.610-0 

Award  of  contract. 

33.615 

Subcontracts  under  negotiated 
subagreements. 

Subpart  F — Required  Provisions 

33.600 

GeneraL 

33.605 

Required  solicitation  statement. 

Sec. 

33.610  Required  subagreement  provi¬ 

sions. 

33.615  Required  standard  subagreement 

clauses. 

Subpart  G — Protests  Against  Award 
33.700  Summary. 

33.706  Time  limitations. 

33.710  Other  Initial  requirements. 

33.715  Grantee  determination. 

33.720  EPA  review. 

33.725  Procedures. 

33.730  Burden  of  proof. 

33.735  D^erral  of  procurement  action. 

33.740  Enforcement. 

33.745  Limitation. 

83.750  Summary  disposition. 

Afpkndix  a — Required  Provisions. 

AoTHOaiTT:  7  U.S.C.  135  et  seq.;  15  U.S.C. 
2601  et  aeq.;  33  UB.C.  1251  et  seq.;  42  U.S.C. 
341,  S43b,  343,  346.  300j-l,  300J-2.  300]-3; 
1867  et  seq.,  1891  etseq.,  and  6901  et  seq. 

§  33.001  Applicability  and  scope. 

(a)  Tills  part  sets  forth  policies  ard 
minimum  standards  for  procurement  and 
procur^ent  systems  of  grantees  under 
EPA  grants,  except  that  procurement  of ; 
(1)  Architectural  or  engineering  sery,- 
Ices  and  construction  contracts  under 
Grants  for  Construction  of  Treatment 
WOTks  Is  covered  by  §§  35.936  through 
35.939  of  this  subchapter  and  (2)  profes¬ 
sional  soTlces  of  an  on-going  nature 
which  Involve  no  significant  increase  in 
costs  because  of  the  project  w'ork  under 
the  grant  (such  as  legal  or  accounting 
services  (m  a  retainer  basis)  are  not  cov¬ 
ered.  lAiwever,  where  the  nature  of  the 
soTTioes  is  a  one  time  event  peculiar  to 
and  resulting  frxMn  the  project  receiving 
assistance,  these  standards  do  apply. 

S  33.005  Definitions. 

As  used  In  ttiis  part,  the  term  sub¬ 
agreement  Shan  have  the  meaning  set 
forth  b^w.  Other  words  and  terms  not 
defined  bdow  shaU  have  the  meaning 
given  to  them  in  §  30.135  (Definitions) 
of  this  subchapter. 

Svbagreement.  A  written  agreement 
between  an  EPA  grantee  and  another 
party  (otha-  than  another  public  agen¬ 
cy)  and  any  tier  of  agreement  thereunder 
for  the  furnishing  of  services,  supplies, 
or  equipment  necessary  to  complete  the 
project  for  which  a  grant  was  awarded, 
including  contracts  and  subcontracts  for 
persmal  and  professional  services,  con¬ 
sultant  agreements  and  purchase  orders, 
but  excluding  emploimient  agreements 
subject  to  State  or  local  personnel  sys¬ 
tems. 

Subpart  A — Policy 

§  33.100  Grantee  procurement  systems. 
Stale  or  local  law. 

(a)  Grantees  may  use  their  own  pro¬ 
curement  systems  and  procedures  which 
meet  Institutional  requirements  or  State, 
territorial,  or  local  laws  and  ordinances, 
to  the  extent  that  such  systems  and  pro¬ 
cedures  do  not  conflict  with  the  mini¬ 
mum  requirements  set  forth  in  this 
subchapter. 

(b)  State,  territorial,  or  local  laws, 
ordinances,  regulations,  or  procedures  or 
Institutional  requirements  which  are  de- 
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signed  to  or  operate  to  give  local  or 
in-State  bidders  or  proposers  preference 
over  other  bidders  or  proposers  shall  not 
be  employed  in  evaluating  bids  or  pro¬ 
posals  for  subagreements  under  a  grant. 

§  33.105  Competition. 

It  Is  the  policy  of  the  Environmental 
Protection  Agency  to  encourage  free  and 
open  competition  appropriate  to  the  type 
of  project  work  to  be  performed. 

§33.110  Profits. 

Only  fair  and  reasonable  profits  may 
be  earned  by  contractors  in  subagree¬ 
ments  under  EPA  grants.  See  §  33.510-4 
(Profit)  for  discussion  of  profit  under 
negotiated  subagreements.  Profit  in¬ 
cluded  in  a  formally  advertised,  com¬ 
petitively  bid,  fixed  price  (lump  sum  or 
imit  price)  contract  awarded  under  Sub¬ 
part  D  of  this  part  Is  presumed  to  be 
reasonable. 

§  33.115  Methods  of  procurement. 

(a)  Procurement  under  EPA  grants 
shall  be  made  by  one  of  the  following 
methods: 

(1)  Small  purchase  procedure; 

(2)  Formal  advertising;  or 

(3)  Negotiation. 

(b)  Small  purchase  procedure.  (1)  A 
small  purchase  is  the  procurement  of 
materials,  supplies,  and  services  in  which 
the  aggregate  amount  involved  in  any 
one  transaction  is  $10,000  or  less.  The 
small  purchase  limitation  of  $10,000  ap¬ 
plies  to  the  aggregate  total  of  an  order, 
including  all  estimated  handling  and 
freight  charges,  overhead,  and  profit  to 
be  paid  under  the  order.  The  aggregate 
amount  in  any  one  transaction  mtist  in¬ 
clude  an  items  which  should  properly  be 
grouped  together.  Reasonable  competi¬ 
tion  shall  be  achieved. 

(2)  Subagreements  for  small  purchases 
need  not  be  in  the  form  of  a  bilaterally 
executed  written  agreement.  Where  ap¬ 
propriate,  purchase  orders,  sales  slips, 
memoranda  of  oral  price  quotations,  and 
the  like  may  be  utilized  in  the  interest 
of  minimizing  paperwork.  Retention  in 
the  purchase  files  of  these  documents 
and  of  written  quotations  received,  or 
references  to  catalogs  or  printed  price 
lists  used,  will  suffice  as  the  record  sup¬ 
porting  the  price  paid. 

(c)  Formal  advertising.  Formal  adver¬ 
tising  means  procurement  by  competitive 
bids  and  awards  as  described  in  Subpart 
D  and  is  the  required  method  of  procure¬ 
ment  for  purchases  in  excess  of  $10,000 
unless  negotiation  under  paragraph  (d) 
of  this  section  is  necessary. 

(d)  Negotiation.  Procurement  by  ne- 
gotiaticm  may  be  utilized  if  necessary  to 
accomplish  sound  procurement  and  shall 
be  conducted  in  a  manner  to  provide  to 
the  maximum  practicable  extent  open 
and  free  competition  appropriate  to  the 
type  of  project  work  to  be  performed. 
Appropriate  documentation  is  required 
in  accordance  with  §  33.210.  Negotiation 
of  subagreements  by  the  grantee  is  au¬ 
thorized  in  accordance  with  the  appli¬ 
cable  procedures  of  Subpart  E  if.  any  of 
the  following  conditions  are  applicable: 

(1)  Public  exigency,  as  determined  by 


a  responsible  public  official,  will  not  per¬ 
mit  the  delay  incident  to  formally  adver¬ 
tised  procurement  (e.g..  an  emergency 
procurement) . 

(2)  The  aggregate  amount  involved 
does  not  exceed  $10,000  (see  paragraph 
(b)  of  this  section  for  small  purchases) . 

(3)  The  material  or  service  to  be  pro¬ 
cured  is  available  from  only  one  person 
or  entity. 

(4)  The  procurement  is  for  profes¬ 
sional  services. 

(5)  The  procurement  is  for  services  to 
be  rendered  by  a  university  or  other  ed¬ 
ucational  institution. 

(6)  No  responsive,  responsible  bids  at 
acceptable  price  levels  have  been  re¬ 
ceive  after  formal  advertising. 

(7)  The  procurement  is  for  highly 
perishable  materials  or  for  materials  or 
services  where  the  prices  are  established 
by  law. 

(8)  The  procurement  is  for  technical 
items  or  equipment  requiring  standard¬ 
ization  and  interchangeability  of  (tarts 
with  existing  equipment. 

(9)  The  procurement  is  for  experi¬ 
mental,  developmental  or  research  serv¬ 
ices. 

(10)  The  material  or  services  arc  to 
be  procured  and  used  outside  the  limits 
of  the  United  States  and  its  possessions. 

§  33.120  Types  of  contracts. 

The  cost-plus-percentage-of-cost  and 
the  percentage  -  of  -  construction  -  cost 
typtes  of  contracts  shall  not  be  used  for 
any  grantee  procurement.  See  §§  33.405 
and  33.505  concerning  types  of  contracts 
for  procurement  by  formal  advertising 
and  by  negotiation. 

§  33.123  Nonrcstrictivc  specifications. 

Invitations  for  bids  or  requests  for 
proposals  shall  include  a  clear  and  accu¬ 
rate  description  of  the  technical  require¬ 
ments  for  the  material,  product,  or  serv¬ 
ice  to  be  procured.  Such  description  shall 
not  contain  features  which  unduly  re¬ 
strict  competition.  “Brand  name  or 
equal”  description  may  be  used  as  a 
means  to  de^e  the  performance  or 
other  salient  requirements  of  a  prociure- 
ment,  and  when  so  used,  the  specific  fea¬ 
tures  of  the  named  brand  which  must 
be  met  by  offerors  should  be  clearly 
specified. 

Not*. — Section  204  of  the  Federal  Water 
Pollution  Control  Act  contains  a  more  strin¬ 
gent  requirement  regarding  nonrestrlctlee 
specifications  which  is  applicable  only  to 
grants  for  construction  of  treatment  works. 
See  i  35.936-13  of  this  subchapter. 

§  33.125  Grantee  responsibility. 

The  grantee  is  responsible  for  the  ad¬ 
ministration  and  successful  accomplish¬ 
ment  of  the  project  for  which  EPA  grant 
assistance  is  awarded.  The  grantee  is 
responsible  for  the  settlement  and  satis¬ 
faction  of  all  contr^tual  and  adminis¬ 
trative  issues  arising  out  of  subagree¬ 
ments  entered  into  imder  the  grant 
(except  as  provided  in  §  33.130  (EPA 
responsibility)  below)  in  accordance 
with  sound  business  judgment  and  good 
administrative  practice.  This  Includes 
(but  is  not  limited  to)  issuance  of  Invita¬ 
tions  for  bids  or  requests  for  proposals. 


selection  of  contractors,  award  of  con¬ 
tracts,  protests  of  award,  claims,  dis¬ 
putes,  and  other  related  procurement 
matters. 

§  33.130  EP.4  responsibility. 

Generally,  B3*A  is  responsible  only  for 
reviewing  grantee  compliance  with  Fed¬ 
eral  requirements  applicable  to  a  grant¬ 
ee’s  procurement.  However,  where  spe¬ 
cifically  provided  in  this  chapter,  EPA 
is  responsible  for  making  the  determina¬ 
tion  concerning  compliance  with  Federal 
requirements. 

§  33.135  Small  and  minority  business.  * 

Positive  efforts  shall  be  made  by  grant¬ 
ees  to  utilize  small  business  and  minor¬ 
ity-owned  busing  sources  of  supplies 
and  services.  Swh  efforts  should  allow 
these  sources  the  maximum  feaslUe  op- 
portimity  to  compete  for  subagreements 
to  be  performed  utilizing  Federal  grant 
funds. 

§  33.140  Privity  of  conlrart. 

Neither  EPA  nor  the  United  States 
shall  be  a  party  to  any  subagreement,  nor 
to  any  invitation  for  bids  or  request  for 
qualifications  or  proposals  (see  §  33.605 
for  the  required  solicitation  statement). 

§  33.143  Subagrocment  payments. 

Payment  shall  be  made  promptly  for 
contract  work  performed,  including, 
when  iq>pn^riate,  partial  pa3rment  for 
goods,  materials,  or  work  received  or  ac¬ 
cepted.  Progress  payments  may  be  made 
for  work  performed  under  a  contract, 
u(x>n  the  basis  of  costs  incurred  not  to 
exceed  the  contract  price,  if  permitted 
under  State  law  and  authorized  by  the 
grantor  agency,  where:  (a)  A  fabrica¬ 
tion  period  of  more  than  six  months  be¬ 
tween  the  beginning  of  work  and  the  first 
delivery  is  anticipated;  (b)  a  substantial 
amount  of  predellv«y  expenditxires  is 
anticipated;  (c)  the  contract  is  for  pro¬ 
duction  or  delivery  of  major  equipment  or 
items  specially  manufactxired  for  the 
project;  and  (d)  the  financial  Interests 
of  the  grantee  and  of  the  United  States 
are  adeqxiately  secured.  Title  to  prop¬ 
erty  (materials,  work  In  process,  and  fin¬ 
ished  goods)  for  which  progress  pay¬ 
ments  are  made  must  be  transferred  to 
the  grantee  free  from  all  encumbrances, 
or  a  priority  lien  must  be  secured  in  favor 
of  the  grantee  pursuant  to  Article  9  of  the 
Uniform  Commercial  Code  and  other  ap¬ 
plicable  State  laws  or  local  ordinances 
by  the  contractor  or  subcontractor  re¬ 
questing  such  progress  payments.  The 
rights  of  the  United  States  shall  be  para¬ 
mount.  to  the  extent  of  grant  funds  paid 
through  progress  payments,  to  aU  rights 
arising  imder  State  law  in  the  property 
for  which  such  progress  payments  were 
made. 

§  33.145  Di^iputes. 

Only  an  EPA  grantee  may  initiate  and 
prosecute  an  appeal  to  the  Administrator 
under  the  disputes  provision  of  a  grant 
with  respect  to  its  subagreements  there¬ 
under  for  its  own  name  and  benefit  (see 
Subpart  J  of  Part  30  of  this  subchapter) . 
Neither  a  contractor  nor  a  subcontrac¬ 
tor  of  a  grantee  may  prosecute  an  appeal 
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under  the  dispu^  provisions  of  a  grant 
in  its  own  name  or  interest. 

§  33.150  Enforcement. 

An  EPA  Deputy  Assistant  Adminis¬ 
trator  or  Regional  Administrator  may 
cause  appropriate  review  of  grantee  pro¬ 
curement  practices  to  be  made.  Noncom¬ 
pliance  with  the  provisions  of  this  part 
affecting  procurement  may  result  in  total 
or  partial  termination  of  the  grant  under 
§  30.920  (Termination  of  grants)  of  this 
subchapter  or  other  actions  under 
§  30.430  (Noncompliance) . 

Subpart  B — General 

§  .33.200  Federal  proeurein<‘nl  regula¬ 
tions. 

Regulations  applicable  to  direct  Fed¬ 
eral  procurement  shall  not  be  applicable 
to  subagreements  under  grants  except  as 
stated  in  this  subchapter. 

§  33.205  General  requirements. 

Subagreements  must:  (a)  Be  necessary 
for  and  directly  related  to  the  accom¬ 
plishment  of  the  project  work;  (b)  Be  In 
the  form  of  a  bilaterally  executed  writ¬ 
ten  agreement;  (c)  Be  for  monetary  or 
Inklnd  consideration;  and  (d)  Not  be  in 
the  nature  of  a  subgrant  or  gift. 

§  33.210  Documentation. 

(a)  Procurement  records  and  files  for- 
purchases  In  excess  of  $10,000  shall  In¬ 
clude  the  following  where  applicable; 

(1)  Basis  for  contractor  selection  (In¬ 
cluding  the  number  of  solicitations  Is¬ 
sued  and  the  number  of  bids  received  or, 
if  negotiated,  the  number  of  proposers 
interviewed) ; 

(2)  Justification  for  procurement  on 
other  than  a  competitive  basis; 

(3)  Basis  for  award  cost  or  price.  In¬ 
cluding,  where  applicable,  a  copy  of  cost 
review  or  cost  analysis;  and 

(4)  A  copy  of  each  subagreement. 

(b)  Procurement  documentation  re¬ 
quired  by  §  30.805  (Records)  of  this  sub¬ 
chapter  and  by  this  part  must  be  re¬ 
tained  by  the  grantee  or  contractors  of 
the  grantee  for  the  period  ot  time  speci¬ 
fied  in  §  30.805  and  Is  subject  to  all  the 
requirements  of  that  section.  A  copy  of 
each  subagreement,  including  cost  or 
price  data  upon  which  the  awards  were 
based,  must  be  furnished  to  the  Project 
Officer  upon  request. 

§  33.215  Certification  of  pnM'iiremont 
systems. 

(a)  In  those  cases  where  a  grantee 
believes  its  procurement  rules,  methods 
and  systems  include  the  same  require¬ 
ments  or  operate  to  provide  the  same 
protections  as  do  these  regulations,  the 
grantee  may  request  the  Administrator 
to  approve  the  grantee’s  procurement 
system  for  use  in  lieu  of  the  procedures 
of  this  part. 

(b)  In  those  cases  where  a  State 
agency  believes  that  State  laws  which 
govern  State  or  municipsd  procurement 
include  the  same  requirements  or  oper¬ 
ate  to  provide  the  same  protecticms  as  do 
these  r^ulatlons,  the  State  may  request 
the  Administrator  to  approve  the  State 


system  for  use  in  lieu  of  the  pr<x:edures 
of  this  part. 

(c)  When  a  State  or  municipality  has 
received  certification  under  the  provi¬ 
sions  of  §  35.936-21  (Delegation  to  State 
agencies,  certificaticm  of  procurement 
systems)  of  this  subchapter,  the  condi¬ 
tions  of  this  part  are  similarly  fulfilled. 

§  33.220  Force  account  (construction). 

A  grantee  must  secure  prior  written 
approval  of  the  Project  Officer  for  utili¬ 
zation  of  the  force  account  method  (i.e., 
use  of  the  grantee’s  own  employees  for 
construction,  construction-related  activ¬ 
ities,  or  for  facility  repair  or  improve¬ 
ment)  as  provided  in  §  30.645  (Force  ac- 
coimt  work)  of  this  subchapter. 

§  33.225  Limitations  on  subagreement 
award. 

No  subagreement  shall  be  awarded: 

(a)  To  any  person  or  organization  which 
does  not  meet  the  responsibility  stand¬ 
ards  set  forth  In  §  30.340-2  (a)  through 

(d)  and  (g)  (Standards)  of  this  sub¬ 
chapter; 

(b)  If  any  portion  of  the  contract 
work  not  exempted  by  §  30.420-3  (b)  of 
this  subchapter  will  be  performed  at  a 
facility  listed  by  the  Director,  EPA  Office 
of  Federal  Activities,  in  violation  of  the 
anti-pollution  requirements  of  the  Clean 
Air  Act  and  the  Federal  Water  Pollution 
Control  Act,  as  set  forth  in  S  30.420-3 
(Prohibition  against  violating  facilities) 
of  this  subchapter  and  Part  15  of  this 
chapter  (Administration  of  the  Clean  Air 
Act  and  the  Federal  Water  Pollution 
Control  Act  With  Respect  to  Federal 
Contracts,  Grants  or  Loans) ;  or 

(c)  To  any  person  or  organization 
which  is  Ineligible  pursuant  to  the  con¬ 
flict  of  Interest  requirements  of  $  80.- 
420-4  (Conflict  of  Interest)  of  this  sub¬ 
chapter. 

§  33.230  Project  changes. 

A  contractor  must  notify  the  grantee 
of  proposed  project  changes.  Certain 
changes  require  notification  to  the  Proj¬ 
ect  Officer  by  the  grantee  pursuant  to 
§  30.900  (Project  changes  and  grant  mcxl- 
Iflcations)  of  this  subchapter.  A  contrac¬ 
tor  may  not  implement  project  changes 
without  the  prior  approval  of  the 
grantee.  In  granting  such  approvals,  the 
grantee  shall  ensure  compliance  with  the 
procedures  for  the  approval  and  funding 
of  project  changes  pursuant  to  §§  30.900- 
1  through  30.900-4  of  this  subchapter. 

§  33.235  Allowable  costs. 

(a)  Incurring  costs  under  subagree¬ 
ments  which  are  not  awarded  or  ad¬ 
ministered  in  compliance  with  -this  part 
shall  be  cause  for  disallowance  of  those 
costs  xmder  the  grant. 

(b)  Appropriate  cost  principles  appli¬ 
cable  to  subagreements  under  EPA 
grants  are  identified  In  §  30.710  (Federal 
cost  principles)  of  this  subchapter. 

(c)  Reasonable  costs  of  compliance 
with  the  prociurement  requirements  of 
these  regulations  are  allowable  costs  of 
administration  under  the  grant.  Costs  of 
annoimcement,  selection  of  a  contractor 
and  cost  analysis  of  the  contract  proposal 


are  allowable,  even  when  the  announce¬ 
ment  is  conducted  prior  to  award  of  the 
grant.  If  no  grant  award  is  made,  then 
no  costs  incurred  will  be  reimbursed. 

§  33.240  Intergovernmental  agreement8. 

Although  intergovernmental  (inter¬ 
agency)  agreements  are  not  defined  as 
subagreements,  where  an  intergovern¬ 
mental  agreement  is  used  for  procure¬ 
ment  of  services,  a  grantee  shall  comply 
with  the  requirenlents  of  §  33.510-3  (Cost 
and  price  considerations) . 

Subpart  C — Code  or  Standards  of  Conduct 
§  33.300  Grantee  responsibility. 

(a)  The  grantee  must  maintain  a  code 
or  standards  of  conduct  which  shall 
govern  the  performance  of  its  officers, 
employees,  or  agents  in  the  conduct  of 
project  work,  including  procurement  and 
the  expending  of  project  funds.  The 
grantee’s  officers,  employees  or  agents 
shall  neither  solicit  nor  accept  gratuities, 
favors  or  anything  of  monetary  value 
from  contractors  or  potential  contrac- 
tora.  The  grantee  must  avoid  personal  or 
organizational  conflicts  of  interest  or 
noncompetitive  procurement  practices 
which  restrict  or  ehmlnate  competition 
or  otherwise  restrain  trade. 

(b)  To  the  extent  permissible  by  State 
or  local  law  or  formal  institutional  re¬ 
quirements  and  procedures,  such  stand¬ 
ards  shall  provide  for  penalties,  sanc¬ 
tions,  or  other  adequate  disciplinary  ac¬ 
tions  to  be  institute  for  project-related 
violations  of  law  or  of  such  code  or  stand¬ 
ards  of  (x>nduct  by  either  the  grantee 
officers,  employees,  or  agents,  or  by  con¬ 
tractors  or  their  agents. 

(c)  ’The  grantee  must  inform  the  Proj  - 
ect  Officel*  in  writing  of  each  serious 
allegation  of  a  project-related  violation 
or  known  or  proven  project-related  viola - 
tior  of  law  or  code  or  standards  of  con¬ 
duct,  by  Its  officers,  employees,  contrac¬ 
tors,  or  by  their  agents,  and  of  the 
prosecutive  or  disciplinary  action  taken 
by  the  grantee  with  respect  to  such  in¬ 
fractions,  and  must  cooperate  with  Fed¬ 
eral  officials  with  respect  to  any  Federal 
prosecutive  or  disciplinary  actions  in¬ 
stituted  with  respect  to  such  infractions. 
All  procurements  under  grants  are  cov¬ 
ered  by  the  provisions  of  §  30.245  (Fraud 
and  other  unlawful  or  {X)rrupt  practices) 
of  this  subchapter,  which  also  requires 
the  Project  Ofl^er  to  notify  the  Director, 
EPA  Security  and  Inspection  Division, 
of  all  such  notifications  from  the  grantee. 

§  33.305  EP.4  cooperation. 

EPA  shall  cooperate  with  the  grantee 
with  its  disciplinary  or  prosecutive  ac¬ 
tions  taken  on  any  apparent  project- 
related  violations  of  law  or  of  the 
grantee’s  code  or  standards  of  conduct. 

Subpart  D — Procurement  by  Formal 
Advertising 

§  33.400  .4pplicability. 

This  subpart  provides  minimum  stand¬ 
ards  for  procuronent  by  formal  advertis¬ 
ing.  Formal  advertising  means  procure¬ 
ment  by  c(Mnpetltlve  bids  and  awards  as 
described  below. 
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§  33.405  Tn>^  contrad*. 

Each  formally  advertised  subacrree- 
ment  must  be  a  fixed  iMice  (lump  sum 
or  unit  price  or  a  combinatiMi  of  the 
two)  contract  (see  §  33.120) . 

§  33.410  Procedures. 

Formal  advertising  shall  be  in  accord¬ 
ance  with  §§  33.410-1  through  33.410-11. 

§  33.410—1  Adequate  public  notice  and 
solicitation  of  bids. 

The  grantee  will  cause  adequate  pub¬ 
lic  notice  to  be  given  of  the  solicitation 
by  publication  in  newsimpers  or  journals 
of  general  circulation  over  a  reasonable 
area  (Statewide,  generally),  inviting  bids 
and  stating  the  method  by  which  bidding 
documents  may  be  obtained  and/or  ex¬ 
amined.  In  addition,  the  grantee  may 
solicit  bids  directly  from  bidders  if  it 
maintains  a  bidders  list.  Efforts  should 
be  made  to  reach  minority  firms  by  ad¬ 
vertising  in  minority  newsp>apers  and 
efforts  should  be  made  to  include  minor¬ 
ity  firms  on  a  bidders  list. 

§  33.410—2  Adequate  time  for  preparing 
bids. 

Adequate  time,  generally  not  less  than 
30  days,  must  be  allowed  between  the 
date  when  public  notice  pursuant  to 
§  33.410-1  is  first  published  and  the  date 
by  which  bids  must  be  submitted.  Bid¬ 
ding  documents  (Including  specifications 
and  drawings)  shall  be  available  to  pro¬ 
spective  bidders  from  the  date  when 
such  notice  is  first  published. 

P 

§  33.410—3  Adequate  bidding  docu¬ 
ments. 

A  reasonable  number  of  bidding  docu¬ 
ments  (Invitations  for  bid)  shall  be  pre¬ 
pared  by  the  grantee  and  shall  be  fur¬ 
nished  upon  request  on  a  first-c(xne,  first- 
served  basis.  A  complete  set  of  bidding 
dociunents  shall  be  maintained  by  the 
grantee  and  shall  be  available  for  inspec¬ 
tion  and  copying  by  any  party.  Such  bid¬ 
ding  documents  shall  include: 

(a) ' A  complete  statement  of  woi^  to 
be  performed,  including  drawings  and 
specifications,  where  appropriate,  and  the 
required  completion  schedule  (drawings 
and  specifications  may  be  made  available 
for  Inspection  Instead  erf  being  fur¬ 
nished)  ; 

(b)  TTie  terms  and  conditions  of  the 
contract  to  be  awarded,  including,  where 
appropriate,  payment,  delivery  sched¬ 
ules,  point  of  delivery,  and  acceptance 
criteria; 

(c)  A  clear  explanation  of  the  method 
of  bidding  and  the  method  of  evaluation 
of  bid  prices,  and  the  basis  and  method 
for  award  of  the  contract; 

(d)  Responsibility  requirements  or 
criteria  which  will  be  employed  In 
evaluating  bidders; 

(e)  The  solicitation  statement  re¬ 
quired  under  §  33.605; 

(f)  The  prevailing  wage  determina¬ 
tion,  if  applicable;  Etnd 

(g)  A  copy  of  Subpart  D  (Procure¬ 
ment  by  Formal  Advertising) ,  Subpart  F 
(Required  Provisions)  and  Subpart  Q 
(Protests  Against  Award)  of  this  part. 


§  33.410—4  Bid  guarantee;  performance 
bond*. 

For  construction  contracts  exceeding 
$100,000,  each  bidder  must  ftimish.  as  a 
minimum,  a  bid  guarsmtee  equivalent  to 
five  percent  of  the  bid  price.  In  addition, 
the  ccmtractor  awarded  the  contract 
must  furnish  performance  and  payment 
bonds,*  each  of  which  shall  be  in  an 
amount  not  less  than  100  percent  of  the 
contract  price.  For  all  other  construc¬ 
tion  contracts,  the  grantee  shall  require 
such  bid  guarantees,  performance  bonds 
and  payment  bonds  as  it  normally  re¬ 
quires  in  its  own  procurement. 

§  33.410-5  Sealed  bids. 

The  grantee  shall  provide  for  bidding 
by  sealed  bid  and  for  the  safeguarding 
of  bids  received  until  public  opening. 

§  33.410—6  Amendmenis  to  bidding  doc¬ 
uments. 

If  a  grantee  desires  to  amend  any  part 
of  the  bidding  documents  (including 
drawings  and  specifications)  during  the 
period  when  bids  are  being  prepared,  the 
amendments  shall  be  communicated  in 
writing  to  all  firms  which  have  obtained 
bidding  documents  in  time  to  be  consid¬ 
ered  prior  to  the  bid  opening  time. 

§  33.410—7  Bid  modifications. 

A  firm  which  has  submitted  a  bid  shall 
be  allowed  to  modify  or  withdraw  its  bid 
prior  to  the  time  of  bid  opening. 

§  33.410—8  Public  opening  of  bids. 

The  grantee  shall  provide  for  a  public 
opening  of  bids  at  the  place,  date  and 
time  announced  in  the  bidding  docu¬ 
ments. 

§  33.410—9  Award  to  the  low,  respon¬ 
sive,  responsible  bidder. 

(a)  After  bids  are  opened,  they  shall 
be  evaluated  by  the  grantee  in  accord¬ 
ance  with  the  methods  and  criteria  set 
forth  in  the  bidding  documents. 

(b)  The  grantee  may  reserve  the  right 
to  reject  all  bids.  The  basis  for  rejection 
must  be  stated  by  the  grantee.  Unless 
all  bids  are  rejected  for  good  cause, 
award  shall  be  made  to  the  low,  respon¬ 
sive,  responsible  bidder. 

(c)  If  award  is  intended  to  be  made 
to  a  firm  which  did  not  submit  the  low¬ 
est  bid,  a  written  statement  shall  be 
prepared  prior  to  any  award  and  retained 
by  the  grantee  explaining  why  each  low¬ 
er  bidder  was  deemed  not  responsive  or 
not  responsible. 

(d)  If  E3PA  Project  OflBcer  approval  is 
required  by  a  special  condition  of  the 
grant  agreement  or  by  regvilatlon,  the 
subagreement  shall  not  be  executed  until 
approval  has  been  obtained. 

(e)  Bidders  shall  be  notified  (rf  the 
winner  promptly  after  bid  (HJening. 

§  33.410—10  Subcontracts  under  for¬ 
mally  advertised  construction  con¬ 
tracts. 

The  procurement  of  subcontracts  by 
a  prime  cmitractor  undera  construction 
contract  awarded'  under  this  subpart 


must  comply  only  with  the  following  pro¬ 
visions: 

(a)  Section  33.100  (b>  (State  os  local 
law) ; 

(b)  SectiCHi  33.120  (Types  of  con¬ 
tracts)  ; 

(c)  S'xrflon  33.135  (Small  and  minority 
business) ; 

(d)  Section  33.225(b)  (Prohibition 
against  listed  violating  facilities) ;  and 

(e)  Section  30.245  (Fraud  and  other 
unlawful  or  corrupt  practices). 

§33.110—11  Negotiation  of  contract 
amendments. 

(a)  Nonconstruction.  Grantees  are  re¬ 
sponsible  fOT  negotiati(Hi  of  ccmtract 
amendments  or  change  orders  and  shall 
comply  with  the  provisions,  inx>cediu*es. 
and  principles  set  forth  in  §  33.510-5  (a) 
and  (b)  (Negotiation) . 

(b)  Construction.  The  contract  price 
or  time  may  be  changed  only  by  a 
change  order.  When  negotiatiems  are  re¬ 
quired,  they  shall  be  conducted  in  ac¬ 
cordance  with  §  33.510-5  (a)  and  (b) 
(Negotiation).  TTie  value  of  any  work 
covered  by  a  change  order  or  of  any 
claim  for  increase  or  decrease  in  the 
contract  price  shall  be  determined  to  the 
best  advantage  to  the  grantee  on  the  fol¬ 
lowing  basis: 

(1)  Unit  prices,  (i)  Original  bid  it«ns. 
Unit  prices  previously  approved  are  ac¬ 
ceptable  for  pricing  changes  of  original 
bid  items.  However,  when  changes  in 
quantities  exceed  15  percent  of  the 
c^inal  bid  quantity  and  the  total  dol¬ 
lar  change  of  that  bid  item  is  significant, 
the  unit  price  shall  be  reviewed  by  the 
grantee  to  determine  if  a  new  unit  price 
should  be  negotiated. 

(il)  New  items.  Unit  prices  of  new 
items  shall  be  negotiated. 

(2)  A  lump  sxun  to  be  negotiated. 

(3)  Cost  reimbursement — the  actual 
cost  for  labor,  direct  overhead,  materials, 
supplies,  equipment,  and  other  services 
necessary  to  ccgnplete  the  work  plus  an 
amount  to  be  agreed  upon  to  cover  the 
cost  of  general  overhead  and  profit — to 
be  negotiated. 

(c)  Cost  and  price  considerations. 
§  33.510-3  (Cost  and  price  considera¬ 
tions)  and  §  33.510-4  (Profit)  apply  to 
negotiated  contract  amendments. 

(d)  Related  work.  Related  work  shall 
not  be  split  into  two  amendments  or 
change  orders  merely  to  keep  it  imder 
$100,000  and  thereby  avoid  the  require¬ 
ments  of  §  33.510-3(a)  (2).  For  change 
orders  which  include  both  additive  and 
deductive  items  the  provisions  of  §  33.- 
510-3(a)  (2)  apply  where: 

(1)  Any  single  item  (additive  or  de¬ 
ductive)  exceeds  $100,000, 

(2)  No  single  additive  or  deductive 
item  has  a  value  of  $100,000,  but  the 
total  price  of  the  change  order  is  over 
$100,000,  or 

^.(3)  The  total  of  additive  items  of  work 
in  the  change  order  exceeds  $100,000,  or 
the  total  of  deductive  items  of  work  in 
the  change  order  exceeds  $100,000,  smd 
th6  net  price  of  the  change  order  is  less 
than  $100,000. 
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Subpart  E — Procurement  by  Negotiation 
§  33.500  Applicability. 

This  subpart  provides  minimum  stand¬ 
ards  for  grantee  negotiation  of  subagree¬ 
ments.  These  standards  apply  to  all  ne¬ 
gotiated  subagreements  in  excess  of 
$10,000.  When  negotiation  is  the  selected 
method  of  procurement  in  accordance 
with  §  33.115(d)  the  standards  in  this 
Subpart  E  apply. 

§  33.505  Types  of  contracts. 

(a)  General.  Cost  reimbursement,  fixed 
price,  or  per  diem  types  of  contracts  or 
combinations  thereof  may  be  negotiated. 
A  fixed  price  contract  is  used  only  when 
the  scope  and  extent  of  work  to  be  per¬ 
formed  is  clearly  defined.  In  most  other 
cases  a  cost  reimbursement  type  of  con¬ 
tract  is  more  appropriate.  A  per  diem 
contract  may  be  us^  if  no  other  type 
of  contract  is  appropriate.  An  incentive 
fee  may  be  utilized  if  the  grantee  sub¬ 
mits  an  adequate  independent  cost  esti¬ 
mate  and  price  comparison  under 
§  33.510-3. 

(b)  Cost  reimbursement  contracts. 
Each  cost  reimbursement  contract  must 
clearly  establish  a  cost  ceiling  which  the 
contractor  may  not  exceed  without  for¬ 
mally  amending  the  contract  and  a  fixed 
dollar  profit  which  may  not  be  Increased 
except  in  case  of  a  contract  amendment 
which  increases  the  scope  of  work. 

(c)  Fixed  price  contracts.  An  accept¬ 
able  fixed  price  contract  is  one  which 
establishes  a  guaranteed  maximum  price 
which  may  not  be  Increased  except  to 
the  extent  that  a  contract  amendment 
increases  the  scope  of  work. 

(d)  Per  diem  contracts.  A  per  diem 
agreement  expected  to  exceed  $10,000 
may  be  utilized  only  after  a  determina¬ 
tion  that  a  fixed  price  or  cost  reimburse¬ 
ment  type  contract  Is  not  appropriate. 
Per  diem  agreements  should  be  used  only 
to  a  limited  extent,  such  as  where  the 
first  task  under  a  grant  Involves  estab¬ 
lishing  the  scope  and  cost  of  succeeding 
tasks,  or  for  incidental  services.  Cost  and 
profit  Included  in  the  per  diem  rate  must 
be  specifically  negotiated  and  displayed 
separately  In  the  contractor’s  proposal. 
The  contract  must  clearly  establish  a 
price  ceiling  which  may  not  be  exceeded 
without  formally  amending  the  contract. 

§  33.510  Procedures. 

Procmement  by  negotiation  shall  be 
In  conformance  with  the  following 
§§  33.510-1  through  33.510-6. 

§  33.51fr-l  .4dequate  public  notice — 
requests  for  qualifications  or  pro¬ 
posals. 

Adequate  public  notice  as  provided  in 
paragraphs  (a)  (1)  or  (b)  (1)  of  this  sec¬ 
tion  must  be  given  of  the  requirement 
for  negotiated  procurements  anticipated 
to  exceed  $10,000  except  where  rates  or 
prices  are  fixed  by  law  or  regulation  or 
where  a  single  source  has  been  justified 
(see  §  33.210(a)  (2))  or  where  a  public 
exigency  or  emergency  exists  as  deter¬ 
mined  by  a  responsible  public  official.  A 
grantee  may  request  pr(^}osals  Initially 
(one-step  method  of  solicitation)  or  uti¬ 
lize  the  two-step  method  of  solicitation 
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whereby  a  request  for  qualifications  is 
issued  with  the  grantee  soliciting  pro¬ 
posals  only  from  the  firms  ranked  as 
most  highly  qualified. 

(a)  Requests  for  proposals  (one-step 
solicitation) — (1)  Public  announcement. 
Notice  of  a  request  for  proposals  should 
be  published  in  professional  journals, 
newspapers,  or  publications  of  general 
circulation  over  a  reasonable  area.  In 
addition,  if  desired,  grantees  may  use 
posted  public  notices  or  written  notifi¬ 
cation  directed  to  interested  persons, 
firms,  or  professional  organizations.  The 
notice  shall  invite  proposals  and  state 
the  method  by  which  request  for  pro¬ 
posal  documents  may  be  obtained  or  ex¬ 
amined.  Sources  which  request  an  op¬ 
portunity  to  submit  proposals,  and 
which  are  not  otherwise  barred  by  law 
or  regulation,  shall  be  promptly  fur¬ 
nished  a  copy  of  the  request  for  pro¬ 
posal  and  shall  be  permitted  to  submit 
a  proposal. 

(2)  Prequalified  list.  As  an  alternative 
to  publishing  public  notice  as  in  para¬ 
graph  (a)  (1)  of  this  section,  the  grantee 
may  secure  or  maintain  a  list  of  quali¬ 
fied  candidates  from  which  to  solicit 
proposals.  The  list  must; 

(1)  Be  developed  with  public  notice 
procedures  as  in  paragraph  (a)  (1)  of 
this  section; 

(il)  Provide  for  continuous  updating; 

(iii)  Provide  an  opportunity  for  small 
and  minority  business  to  be  placed  on 
the  list;  and 

(iv)  Be  maintained  by  the  grantee  or 
secured  from  another  source  meeting 
these  standards. 

(3)  Requests  for  proposals.  Requests 
for  proposals  must  be  in  writing  and 
must  contain  the  information  necessary 
to  enable  a  prospective  offeror  to  pre¬ 
pare  a  pr<H)osal  properly.  The  request  for 
proposals  must  include  the  solicitation 
statement  required  under  §  33.605  and 
must  Inform  offerors  of  all  evaluation 
criteria.  Including  all  those  in  para¬ 
graph  (b)  (2)  of  this  section,  and  of  the 
relative  importance  attached  to  each  cri¬ 
terion  (a  numerical  weighted  formula 
need  not  be  used) . 

(4) -  Submission  deadline.  Requests  for 
proposals  must  clearly  state  the  deadline 
and  place  for  submission  of  proposals 
and  must  include  a  copy  of  Subpart  E 
(Procurement  by  Negotiation),  Subpart 
P  (Required  Provisions)  and  Subpart  G 
(Protests  Against  Award)  of  this  part. 

(b)  Requests  for  qualifications  (two- 
step  solicitation) — (1)  Public  announce¬ 
ment.  Public  notice  of  the  request  for 
qualifications  must  be  given  using  the 
procedures  in  paragraph  (a)(1)  of  this 
section  or  a  prequalifi^  list  as  in  para¬ 
graph  (a)  (2)  of  this  section.  The  an¬ 
nouncement  must  clearly  state  the  dead¬ 
line  and  place  for  submission  of  qualifi¬ 
cation  statements. 

(2)  Evaluation  of  qualifications.  The 
grantee  shall  review  the  qualifications 
of  respondents  and  shall  unifonrily  eval¬ 
uate  them.  Qualifications  shall  be  evalu¬ 
ated  by  an  objective  process  such  as  by 
the  appointment  of  a  board  or  commit¬ 
tee,  which,  to  the  extent  practicable, 
.should  include  persons  with  appropriate 


skills.  Criteria  to  be  considered  in  the 
evaluation  of  respondents  for  submission 
of  proposals  should  include: 

(i)  Specialized  experience  and  profes¬ 
sional  competence  of  the  respondent  and 
Its  persoimel  (including  a  joint  venture 
or  association  subcontract)  in  connec¬ 
tion  with  the  type  of  services  required 
and  the  complexity  of  the  project; 

(ii)  Past  record  of  performance  on 
contracts  with  the  grantee  or  with  others, 
including  such  factors  as  control  of  costs, 
quality  of  work,  and  ability  to  meet 
schedules. 

(iii)  Special  consideration  for  small 
and  minority  businesses; 

(iv)  Capacity  of  the  respondent  to 
perform  the  work  (including  any  special¬ 
ized  services)  within  the  time  limita¬ 
tions,  taking  into  consideration  the  cur¬ 
rent  and  planned  workload  of  the  re¬ 
spondent; 

(v)  The  familiarity  of  the  respondent 
with  types  of  problems  applicable  to  the 
project;  and 

(vl)  Avoidance  of  personal  and  orga¬ 
nizational  confiicts  of  Interest  prohibited 
under  State  and  local  law  and  §  33.300. 

(3)  Solicitation  of  professional  serv¬ 
ices  proposals.  (1)  Requests  for  profes¬ 
sional  services  proposals  must  be  sent  to 
no  fewer  than  three  candidates  who 
either  responded  to  the  announcement 
or  were  selected  from  the  prequalified 
list,  unless  after  good  faith  effort  to 
solicit  qualifications  in  accordance  with 
§  33.510-1  (b),  fewer  than  three  qualified 
candidates  respond,  in  which  case  all 
qualified  candidates  must  be  provided  re-  « 
quests  for  proposals. 

(li)  Requests  for  professional  services 
proposals  must  be  in  writing  and  must 
contain  the  information  necessary  to  en¬ 
able  a  prosp)ective  offeror  to  prepare  a 
proposal  properly.  The  request  for  pro¬ 
posals  must  include  the  solicitation 
statement  required  imder  §  33.605  and 
must  Inform  offerors  of  the  evaluation 
criteria,  including  all  those  in  paragraph 
(b)  (2)  of  this  section,  and  of  the  rela¬ 
tive  imiK>rtance  attached  to  each  crite¬ 
rion  (a  numerical  weighted  formula  need 
not  be  used). 

(4)  Submission  deadline.  Requests  for 
proposals  must  clearly  state  the  deadline 
and  place  for  submission  of  propxjsals 
and  must  include  a  copy  of  Subpart  E 
(Procurement  by  Negotiation),  Subpwirt 
P  (Required  Provisions)  and  Subpart  G 
(Protests  Against  Award)  of  this  part. 

§  33..510— 2  Evaluation  of  proposal)!. 

(a)  All  proposals  submitted  in  re¬ 
sponse  to  the  request  for  proposals  shall 
be  uniformly  evaluated  by  an  objective 
process  such  as  the  appointment  of  a 
board  or  committee  which,  to  the  ex¬ 
tent  practicable,  shall  include  persons 
with  appropriate  skills.  Oral  .(including 
telephone)  or  written  interviews  should 
be  conducted  with  the  top  rated 
proposers. 

(b)  Information  obtained  in  these  in¬ 
terviews  shall  be  treated  as  confidential 
except  wh»i  disclosure  is  required  by 
State  or  local  law  or  by  EPA  under 
§  33.510-3  (Cost  and  price  considera¬ 
tions)  . 
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(c)  At  no  time  during  the  entire  pro¬ 
curement  process  shall  Information 
which  would  provide  an  unfair  competi¬ 
tive  advantage  be  conveyed  to  any 
candidate. 

(d)  The  grantee’s  evaluation  of  pro- 
p>osals  shall  be  documented. 

(e)  The  grantee’s  evaluation  of  pro¬ 
posals  shall  comply  with  §  33.135  (Small 
and  minority  business)  of  this  part. 

(f)  The  grantee’s  evaluation  must  be 
made  solely  on  the  basis  of  the  technical 
and  other  evaluation  criteria  stated  in 
the  solicitation.  These  evaluation  factors 
should  include,  as  appropriate,  the  fol¬ 
lowing  factors: 

(1)  The  quality  of  the  work  (or  items) 
to  satisfy  minimum  project  needs; 

(2)  Proposed  method  to  accomplish 
the  work; 

(3)  Specialized  experience  and  tech¬ 
nical  competence  of  key  personnel  who 
perform  the  work; 

(4)  Prices  quoted,  and  consideration 
of  other  prices  for  toe  same  or  similar 
items  or  work  (see  §  33.510-3) ; 

(5)  The  business  reputations,  capa¬ 
bilities,  responsibilities  and  past  per¬ 
formance  of  the  respective  persons  or 
firms  who  submit  proposals; 

(6)  Delivery  requirements; 

(7)  Capacity  to  perform  work  within 
required  time  limits; 

(8)  The  familiarity  of  toe  candidate 
with  types  of  problems  applicable  to  toe 
project; 

(9)  Requirements  for  the  avoidance 
of  personal  and  organizational  conflicts 
of  interest  (as  set  forth  in  §  30.420-4 
of  this  subchapter) ;  and 

(10)  Capability  to  explore  and  de¬ 
velop  Innovative  or  advanced  tech¬ 
niques  or  designs. 

§  33.510—3  Cost  and  price  considera* 
tions. 

(a)  General.  It  is  the  policy  of  EPA 
that  toe  cost  or  price  of  all  subagree¬ 
ments  and  amendments  thereto  and  in¬ 
tergovernmental  (interagency)  agree¬ 
ments  must  be  considered  prior  to 
award  or  execution.  Where  the  EPA  par¬ 
ticipation  in  toe  grant  is  less  than  30 
percent  and  toe  EPA  grant  amount  is 
less  than  $150,000,  these  cost  and  price 
procedures  are  not  applicable. 

(1)  Grantee  rcsponstbiZify.  All  grantees 
are  responsible  for  conducting  a  cost  re¬ 
view  (see  paragraph  (d)  of  this  section) 
of  all  subagreements  and  amendments 
thereto  of  $100,000  or  less  but  in  excess  of 
$10,000.  All  grantees  are  responsible  for 
conducting  a  cost  analysis  or  price  anal¬ 
ysis  (see  paragraph  (b)  and  (c)  of  this 
section)  of  all  subagreements  and 
amendments  thereto  expected  to  exceed 
$100,000  or  for  two  or  more  subagree¬ 
ments  which  are  expected  to  aggregate 
more  than  $100,000  awarded  to  toe  same 
contractor;  or  where  renegotiation  or 
amendment  of  a  subagreement  will  re¬ 
sult  in  a  contract  price  in  excess  of 
$100,000;  or  where  toe  amendment  itself 
is  in  excess  of  $100,000. 

(2)  Subagreements  over  $100,000.  The 
grantee  shall  prepare  a  written  summary 
of  cost  or  price  analysis  findings  for  each 
negotiated  subagreement  expected  to  ex¬ 


ceed  $100,000.  Written  approval  by  EPA 
is  required  prior  to  execution  of  toe  sub- 
agreement. 

(3)  Subagreements  not  exceeding 
$100,000.  For  each  subagreement  expect¬ 
ed  to  exceed  $10,000  but  not  to  exceed 
$100,000,  grantees  shall  use  toe  proce¬ 
dures  described  in  paragraph  (d)  of  this 
section  or  an  equivalent  process. 

(4)  EPA  responsibility.  EPA  is  respon¬ 
sible  for  reviewing  cost  or  price  data  and 
assuring  that  toe  proposed  cost  or  price 
appears  acceptable  for  subagreement 
award  for  all  subagreements  in  excess  of 
$100,000.  Although  the  primary  respon¬ 
sibility  for  cost  analysis  rests  with  toe 
grantee,  EPA  may  perform  a  pre-award 
cost  analysis  on  any  subagreement. 

(5)  Federal  cost  principles.  Appropri¬ 
ate  consideration  should  be  given  to 
§  30.710  of  this  subchapter  and  §  33.235 
which  contain  general  cost  principles 
which  must  be  used  for  the  determina¬ 
tion  of  the  allowability  of  costs  under 
grants.  The  contractor’s  actual  costs,  di¬ 
rect  and  indirect,  allowable  for  Federal 
participation  shall  be  determined  in  ac¬ 
cordance  with  the  terms  and  conditions 
of  the  subagreement,  this  subpart,  and, 
the  appropriate  cost  principles.  Examples 
of  costs  which  are  not  allowable  under 
the  cost  principles  include,  but  are  not 
limited  to,  entertainment,  interest  on 
borrowed  capital,  and  bad  debts. 

(6)  Acceptable  accounting  systems. 
The  contractor  shall  have  an  accounting 
system  which  accounts  for  costs  in  ac¬ 
cordance  with  generally  accepted  ac¬ 
counting  principles  and  practices.  This 
system  shall  provide  for  the  identifica¬ 
tion  and  segregation  of  allowable  and 
unallowable  project  costs  among  proj¬ 
ects.  The  contractor  must  propose  and 
account  for  costs  in  accordance  with 
generally  accepted  accoimtoig  procedures 
and  practices  consistently  applied. 

(7)  Defective  pricing.  Subagreements 
awarded  on  the  basis  of  review  of  a  cost 
element  summary  and  a  certification  of 
complete,  current  and  accurate  cost  and 
pricing  data  shall  be  subject  to  down¬ 
ward  renegotiation  or  recoupment  of 
funds  where  EPA  or  the  grantee  deter¬ 
mines  that  such  certification  was  not 
based  on  complete,  current  and  accurate 
cost  and  pricing  data  or  not  based  on 
costs  allowable  under  toe  appropriate 
cost  principles  at  the  time  of  award. 

(b)  Cost  analysis.  (1)  In  those  cases 
where  there  is  less  than  adequate  price 
competition,  such  as  in  single  source  pro¬ 
curement  or  In  procurements  where 
technical  merit  is  the  principal  selection 
factor,  a  detailed  analysis  of  the 
selectee’s  cost  estimate  and  backup  cost 
or  pricing  data  is  required  as  a  substitute 
for  comparison  of  prices  for  subagree¬ 
ments  or  amendments  thereto  in  excess 
of  $100,000.  Cost  estimates  shall  be  pre¬ 
sented  on  EPA  Form  5700-41  (Cost  or 
Price  Summary  Format  for  Subagree¬ 
ments  under  U.S.  EPA  Grants) . 

(2)  Cost  analysis  includes  toe  appro¬ 
priate  verification  of  cost  data,  toe  eval¬ 
uation  of  si}ecific  elements  of  costs,  and 
toe  projection  of  these  data  to  deter¬ 
mine  toe  effect  on  prices  of  such  factors 
as: 


(i)  The  necessity  for  certain  costs; 

(ii)  The  reasonableness  of  amounts 
estimated  for  toe  necessary  costs; 

(ill)  Allowability  and  applicability  of 
contingencies; 

(iv)  The  basis  used  for  allocation  of 
overhead  costs:  and 

(v)  The  appropriateness  of  allocations 
of  particular  overhead  costs  to  toe  pro- 
F>osed  contract. 

(3 )  Among  the  evaluations  that  should 
be  made  where  toe  necessary  data  are 
available  are  comparisons  of  a  contrac¬ 
tor’s  or  offeror’s  current  estimated  costs 
with: 

(i)  Actual  costs  previously  incurred  by 
toe  contractor  or  offeror; 

(ii)  The  contractor’s  or  offeror’s  last 
prior  cost  estimate  for  toe  same  or  a 
similar  it«n  with  a  series  of  his  prior 
estimates; 

(ili)  Current  cost  estimates  from  other 
possible  somces;  and 

(iv)  Prior  estimates  of  historical  costs 
of  other  contractors  manufactiu-ing  toe 
same  or  similar  items. 

(4)  Forecasting  future  trends  in  costs 
from  historical  cost  experience  is  of  pri¬ 
mary  importance.  An  adequate  cost  anal¬ 
ysis  must  include  consideration  of  future 
trends  in  costs  when  reasonably  deter¬ 
minable. 

(5)  In  addition  to  toe  elements  of  cost, 
toe  amount  of  profit  shall  be  set  forth 
separately  in  toe  cost  analysis. 

(c)  Price  analysis.  Price  analysis  is 
toe  process  of  evaluating  a  prospective 
price  without  regard  to  toe  contractor’s 
separate  cost  elements  and  proposed 
profit.  Price  analysis  is  used  when  toe 
goods  or  services  required  lend  them¬ 
selves  to  price  comparison  and  may  be 
accomplished  in  various  ways  including 
the  following; 

(1)  The  comparison  of  prior  quota¬ 
tions  and  conti^t  prices  with  current 
quotations  for  toe  same  or  similar  end 
items; 

(2)  The  comparison  of  prices  set  forth 
in  published  price  lists  Issued  on  a  com¬ 
petitive  basis,  published  market  price 
commodities,  and  similar  indicia,  to¬ 
gether  with  discoimt  or  rebate  arrange¬ 
ments; 

(3)  The  comparison  of  proposed  prices 
with  estimates  of  cost  Independently  de¬ 
veloped  by  personnel  within  toe  activity; 
or 

(4)  ’The  comparison  of  ratios  (dollars 
per  square  foot,  per  hour,  per  drawing, 
and  so  forth)  to  highlight  major  devia¬ 
tions  from  past  buys. 

(d)  Cost  review.  (1)  A  review  of  all 
proposed  subagreement  costs  shall  be 
made  by  the  grantee. 

(2)  As  a  minimum,  proposed  subagree¬ 
ment  costs  shall  be  presented  on  EPA 
Form  5700-41  (Cost  or  Price  Siunmary 
Format  for  Subagreements  Under  U.S. 
EPA  Grants).  The  selected  contractor 
shall  certify  on  this  form  that  proposed 
costs  refiect  c<Mnplete,  current  and  accu¬ 
rate  cost  and  pricing  data  applicable  to 
toe  date  of  anticipated  subagreement 
award. 

(3)  In  addition  to  toe  specific  ele¬ 
ments  of  cost,  toe  estimated  amoimt  of 
profit  shall  be  set  forth  separately  in  toe 
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cost  summary  for  fixed  price  contracts 
and  a  maximum  total  dollar  amount  of 
profit  shall  be  set  forth  separately  in  the 
cost  summary  for  cost  reimbursement 
contracts. 

(4)  More  detailed  cost  data  than  that 
required  by  the  summary  format  may  be 
required  by  the  grantee  to  substantiate 
the  reasonableness  of  proposed  subagree¬ 
ment  costs.  Such  detailed  documentation 
is  normally  required  by  EPA  only  when 
the  selected  contractor  is  imable  to  cer¬ 
tify  that  the  cost  and  pricing  data  used 
are  complete,  current  and  accurate.  EPA 
may,  on  a  selected  basis,  perform  a  pre¬ 
award  cost  analysis  on  any  subagree¬ 
ment. 

(5)  Normally,  a  provisional  overhead 
rate  will  be  agreed  upon  prior  to  con¬ 
tract  award. 

§  33.510-4  Profit. 

The  objective  of  negotiations  shall  be 
the  exercise  of  sound  business  judgment 
and  good  administrative  practice  includ¬ 
ing  the  determination  of  a  fair  and  rea¬ 
sonable  profit  based  on  the  firm’s  as¬ 
sumption  of  risk  and  contribution  to 
total  performance  and  not  merely  the 
application  of  a  predetermined  percent¬ 
age  factor.  For  the  purpose  of  subagree¬ 
ments  under  EIPA  grants,  profit  is  defined 
as  the  net  proceeds  obtained  by  deduct¬ 
ing  all  allowable  costs  (direct  and  in¬ 
direct)  from  the  price.  (Because  this 
definition  of  profit  is  based  on  Federal 
procurement  principles,  it  may  vary  from 
the  firm’s  definition  of  profit  for  other 
purposes.)  Profit  on  a  subagreement  and 
each  amendment  to  a  subagreement  un¬ 
der  a  grant  should  be  sufBcient  to  at¬ 
tract  proposers  who  possess  talents  and 
skills  necessary  to  the  accomplishment  of 
project  objectives,  and  to  stimulate  efid- 
clent  and  expeditious  completion  of  the 
project.  Where  cost  review  is  performed, 
the  estimate  of  profit  should  be  reviewed 
by  the  grantee  as  are  all  other  elements 
of  price. 

§  33.510—5  Negoliution. 

(a)  Grantees  are  responsible  for  ne¬ 
gotiation  of  their  contracts.  Contract 
procurement,  including  negotiation,  may 
be  performed  by  the  grantee  directly  or 
by  another  non-Federal  governmental 
body,  person  or  firm  retained  for  the 
purpose. 

(b)  The  object  of  negotiations  with 
any  candidate  shall  be  to  reach  agree¬ 
ment  on  the  provisions  of  the  proposed 
contract.  The  grantee  and  the  candidate 
shall  discuss,  as  a  minimum: 

(1)  The  scope  and  extent  of  work  and 
other  essential  requirements; 

(2)  Identification  of  the  personnel  and 
facilities  necessary  to  swjcompllsh  the 
work  within  the  required  time,  including 
where  needed,  emplosmient  of  additional 
personnel,  subcontracting,  joint  ven¬ 
tures,  etc.; 

(3)  Provision  of  the  required  services 
in  accordance  with  regulations  and  cri¬ 
teria  established  for  the  project;  and 

(4)  A  fair  and  reasonable  price  for 
the  required  work,  to  be  determined  in 
accordance  with  the  cost  and  profit  con¬ 


siderations  set  forth  in  SS  33.510-3  and 
33.510-4  and  payment  provisions.  • 

(c)  At  no  time  during  the  entire  pro¬ 
curement  process  shall  information 
which  would  provide  an  unfair  competi¬ 
tive  advantage  be  conveyed  to  any  can¬ 
didate. 

(d)  In  the  case  of  architect-engineer¬ 
ing  services,  negotiation  shall  be  con¬ 
ducted  either  in  accordance  with  the 
principles  of  Pub.  L.  92-582,  40  U.S.C. 
541-544  (commonly  known  as  the  Brooks 
Bill  and  incorporated  in  Federal  Pro¬ 
curement  Regulations  at  41  C7FR  Part  1- 
410)  or  in  accordance  with  State  or  local 
procedures. 

§  33.510—6  .4Hurd  of  contract. 

(a)  After  the  close  of  negotiations  and 
after  review  and  approval  by  the  EPA 
Project  Officer  if  required  under  §  33.- 
510-3,  the  grantee  may  award  the  con¬ 
tract.  (§33.510-3  requires  the  grantee 
to  obtain  the  written  approval  of  the 
Project  Officer  for  each  subagreement 
and  amendments  thereto  in  excess  of 
$100,000  and  of  the  cost  analysis  thereof 
prior  to  execution  of  the  subagreement.) 

(b)  Unsuccessful  candidates  should 
be  notified  promptly. 

§  3.3.515  Subcontracts  under  negotiated 
subagree  nients. 

The  award  or  execution  of  subcon¬ 
tracts  in  excess  of  $10,000  under  a  nego¬ 
tiated  contract  awarded  to  a  contractor 
by  a  grantee,  and  the  procurement  and 
negotiation  procedures  used  by  the  con¬ 
tractor  in  awarding  such  subcontracts 
are  not  required  to  comply  with  any  of 
the  provisions,  selection  procedures, 
policies  or  principles  set  forth  in  §  33.510, 
except  those  following: 

(a)  Section  33.100  (Grantee  procure¬ 
ment  systems.  State  and  local  law) ; 

(b)  Section  33.110  (Profits) ; 

(c)  Section  33.120  (Types  of  con¬ 
tracts)  ; 

(d)  Section  33.135  (Small  and  minor¬ 
ity  business) ; 

(e)  Section  33.225(b)  (Prohibition 
against  listed  violating  facilities) ; 

(f)  Section  30.245  (Fraud  and  other 
unlawful  or  corrupt  practices) ;  and 

(g)  Section  33.510-3  (Cost  and  price 
considerations) . 

Subpart  F — Required  Provisions 
§  33.600  General. 

The  grantee  shall  assure  that  each 
subagreement  in  excess  of  $10,000  defines 
a  sound  and  complete  agreement  and 
complies  with  the  requirements  of  this 
subpart. 

§  33;605  Required  solicitation  state¬ 
ment. 

Invitations  for  bids  or  requests  for 
qualifications  or  proposals  must  Include 
the  following  statement,  as  well  as  the 
proposed  terms  of  the  subagreement: 

Any  contract  awarded  under  this  (Invi¬ 
tation  for  bids  or  request  for  qualifications/ 
proposals)  is  expected  to  be  funded  In  part 
by  a  grant  from  the  United  States  Environ¬ 
mental  Protection  Agency.  This  procurement 
wUl  be  subject  to  regulations  contained  In 
40  CFR  Subchapter  B,  and  particularly  Part 


33  thereof.  Neither  the  United  States  nor  the 
United  States  Environmental  Protection 
Agency  Is  nor  will  be  a  party  to  thi«  (invlta- 
tl<m  for  bids  or  request  for  qtiallficatlons/ 
proposfUs)  ca  to  any  resulting  contract. 

§  33.610'  Required  subagreement  provi¬ 
sions. 

Each  subagreement  must  include 
adequate  information  to  comply  with 
paragraphs  (a)  through  (1)  of  this  sec¬ 
tion.  If  any  of  the  elements  of  paragraph 
(a)  through  (e)  of  this  section  cannot 
be  defined  adequately  for  later  tasks 
at  the  time  of  contract  execution,  those 
tasks  shall  not  be  included  in  the  con¬ 
tract  initially,  but  may  be  the  subject 
of  an  amendment  when  adequate  defi¬ 
nition  is  possible. 

(a)  The  scope  and  extent  of  contract 
W'ork; 

(b)  The  time  for  performance  and 
date  of  completion  of  the  contract  work, 
including,  where  appropriate,  dates  for 
completion  of  significant  tasks; 

(c)  nie  contract  price  and  method  of 
payment; 

(d)  Identification  of  key  personnel 
and  facilities  necessary  to  accomplish 
the  work  within  the  required  time; 

(e)  The  extent  of  subcontracting  and 
consulting  agreements; 

(f)  Provision  for  changes  by  the 
grantee  within  the  genersd  scope  of  the 
contract  in  the  services  or  work  to  be’ 
performed; 

(g)  Provision  for  termination  by  the 
grantee  of  contract  performance  for  de-  . 
fault  by  the  contractor  or  for  the  con¬ 
venience  of  the  grantee  and,  where  ap¬ 
propriate,  for  suspension  by  the  grantee 
of  Uie  contractor’s  performance  of  proj¬ 
ect  work  imder  the  contract; 

(h)  Provision  for  resolution  of  disput¬ 
ed  matters  arising  under  the  contract 
through  adjudication,  administrative 
remedies,  or  arbitration,  at  the  option 
of  the  grantee; 

(1)  Sanctions  or  penalties  for  non¬ 
performance  by  the  contractor; 

(j)  In  the  case  of  subagreements  ex¬ 
pected  to  exceed  $100,000,  a  provision 
which  requires  the  contractor  to  agree 
to  comply  with  all  applicable  standards, 
orders,  or  regulations  issued  pursuant  to 
sec.  306  of  the  Clean  Air  Act  (42  U.S.C. 
1857h-4)  and  sec.  508  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C, 
1368)  as  amended; 

(k)  Notice  of  grantor  agency  regula¬ 
tions  and  other  Federal  requirements  ap¬ 
plicable  to  the  performance  of  contract 
work; 

(l)  All  provisions  needed  to  Insxire 
contractor  conformance  with  the  terms, 
conditions  and  specifications  of  the  con¬ 
tract. 

§  33.615  Required  standard  subagree¬ 
ment  clauses. 

Appendix  A  to  this  part  contains 
standard  clauses  which  shall  be  included 
verbatim  in  all  subagreements.  As  used 
in  the  standard  clauses,  the  term 
“Grantee”  means  the  party  awarded  the 
EPA  grant,  and  the  term  “Contractor’* 
means  the  party  to  a  subagreement  as 
defined  In  §  33.005.  (In  the  subagreement. 
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grantees  may  substitute  other  terms  for 
Grantee  and  Contractor  if  they  so 
desire.) 

Subpart  G — Protests  Against  Award 
§  33.700  Summary. 

A  protest  based  upon  an  alleged  viola¬ 
tion  of  the  procurement  requirements  of 
Part  33  may  be  filed  against  a  grantee’s 
procurement  action  by  a  party  with  an 
adversely  affected  direct  financial  inter¬ 
est.  However,  the  protest  procedures  of 
this  subpart  are  not  available  to  parties 
executing  subcontracts  with  prime  con¬ 
tractors  except  as  specifically  provided  in 
this  subpart.  Any  such  protest  must  be 
received  by  the  grantee  within  the  time 
period  set  forth  in  5  33.705(a).  The 
grantee  is  responsible  for  resolution  of 
the  protest  prior  to  the  taking  of  the 
protested  action,  in  accordance  with 
§  33.715,  except  as  otherwise  provided  by 
§§  33.745  and  33.750.  'The  Deputy  Assist¬ 
ant  Administrator  for  Resources  Man¬ 
agement  (for  grants  awarded  by  Head¬ 
quarters)  or  the  Regional  Administra¬ 
tor  (for  grants  awarded  by  a  region) 
will  review  grantee  protest  determina¬ 
tions  in  accordance  with  §  33.720,  if  a 
timely  request  for  such  review  is  filed 
under  §  33.705(b) .  In  the  case  of  protests 
which  he  determines  are  untimely, 
frivolous  or  without  merit,  the  Deputy 
Assistant  Administrator  or  the  Regional 
Administrator  may  take  such  actions  as 
are  described  in  §§  33.740(b)  and  33.750. 

§  33.705  Time  limitations. 

(a)  A  protest  imder  §  33.715  should  be 
made  as  early  as  possible  during  the  pro¬ 
curement  process  (for  example,  immedi¬ 
ately  after  issuance  of  a  solicitation  for 
bids)  to  avoid  disruption  of  or  unneces¬ 
sary  delay  to  the  procurement  process. 
A  protest  authorized  by  §  33.715  must 
be  received  by  the  grantee  within  one 
week  after  the  basis  for  the  protest  is 
known  or  should  have  been  known, 
whichever  is  earlier  (generally,  in  the 
case  of  formally  advertised  procurement, 
within  one  week  after  bid  opening,  if 
the  basis  for  the  protest  is,  or  should  have 
been,  then  known) .  However,  in  the  case 
of  an  alleged  violation  of  the  nonrestric- 
tive  specification  requirements  of  §  33.- 
123,  or  other  requirements  of  this  part, 
the  grantee  may  resolve  the  protest  prior 
to  receipt  of  bids  or  proposals,  if,  by 
earlier  written  or  other  formal  notice  to 
any  party  with  a  direct  financial  interest, 
the  grantee  has  stated  its  position  con¬ 
cerning  a  procurement  requirement  (e.g., 
that  a  product  fails  to  qualify  as  an  “or 
equal”) ,  and,  thereafter,  the  protest  was 
received  by  the  grantee  within  one  week 
from  the  date  of  receipt  of  its  written  or 
other  formal  notice.  In  addition,  where 
an  alleged  violation  of  the  nonrestrictive 
specification  requirements  of  §  33.123,  or 
other  requirements  of  this  part,  first  ar¬ 
rives  subsequent  to  the  receipt  of  bids 
or  proposals,  the  grantee  must  decide  the 
protest:  Provided,  That  the  protest  was 
received  by  the  gr^tee  within  one  week 
of  the  time  that  the  grantee’s  written 
or  other  formal  notice  is  first  received. 

(b)  A  protest  *  appeal  authorized  by 
§  33.720  must  be  received  by  the  Deputy 


Assistant  Administrator  or  Regional  Ad¬ 
ministrator  within  one  week  after  the 
complainant  has  received  the  grantee’s 
determination. 

(c)  If  a  protest  is  mailed,  the  com¬ 
plaining  party  bears  the  risk  of  nonde¬ 
livery  within  the  required  time  period. 
It  is  suggested  that  all  documents  trans¬ 
mitted  under  this  section  be  mailed  by 
certified  mail  (return  receipt  requested) 
or  otherwise  delivered  in  a  manner  which 
will  objectively  establish  the  date  of  re¬ 
ceipt.  Initiation  of  protest  actions  \mder 
§  33.715  or  §  33.720  may  be  made  by  brief 
telegrraphic  notice  complying  with  §  33.- 
710.  Telephonic  protests  will  not  be  con¬ 
sidered. 

§  33.710  Other  initial  requirements. 

(a)  The  initial  protest  document  must 
briefly  state  the  basis  for  the  protest, 
and  should  (1)  refer  to  the  specific  sec¬ 
tion  (s)  of  this  subpart  which  allegedly 
prohibit  the  procurement  action,  (2)  spe¬ 
cifically  request  a  determination  under 
this  section,  (3)  identify  the  specific  pro¬ 
curement  document(s)  or  portion(s) 
thereof  in  issue,  and  (4)  include  the 
name,  telephone  number,  and  address  of 
the  person  representing  the  protesting 
party. 

(b)  The  party  filing  the  protest  must 
concurrently  transmit  a  copy  of  the  ini¬ 
tial  protest  document  and  any  attached 
documentation  to  all  other  parties  with 
a  direct  financial  interest  which  may  be 
adversely  affected  by  the  determination 
of  the  protest  (generally,  all  bidders  or 
proposers  who  appear  to  have  a  substan¬ 
tial  and  reasonable  prospect  of  receiving 
an  award  if  the  protest  is  denied  or  sus¬ 
tained)  and  to  the  appropriate  EPA 
Deputy  Assistant  Administrator  or  Re¬ 
gional  Administrator. 

§  33.715  Grantee  determination. 

(a)  The  grantee  is  responsible  for  the 
initial  resolution  of  protests  based  upon 
alleged  violations  of  the  procurement  re¬ 
quirements  of  this  subpart. 

(b)  Upon  receipt  of  a  timely  written 
protest  Uie  grantee  must: 

(1)  Afford  the  complaining  party  and 
interested  parties  an  opportunity  to 
present  argiunents  in  support  of  their 
views  in  writing  or  at  a  conference  or 
other  suitable  meeting  (such  as  a  city 
council  meeting) ; 

(2)  Inform  the  complainant  and  other 
interested  parties  of  the  procedures 
which  the  grantee  will  observe  for  reso¬ 
lution  of  the  protest; 

(3)  Obtain  an  appropriate  extension 
of  the  period  for  acceptance  of  the  bid 
and  bid  bond(s)  of  each  interested  party, 
where  applicable;  failure  to  agree  to  a 
suitable  extension  of  such  bid  and  bid 
bond(s)  by  the  party  which  initiated  toe 
protest  shall  be  cause  for  summary  dis¬ 
missal  of  toe  protest  by  toe  grantee  or 
toe  Deputy  Assistant  Administrator  or 
toe  Regional  Administrator;  and 

(4)  Promptly  deliver  (preferably  by 
certified  mail,  return  receipt  requested, 
or  by  personal  delivery)  its  written  de¬ 
termination  of  toe  protest  to  toe  com¬ 
plaining  party  and  to  each  other  partici¬ 
pating  party. 


(c)  The  grantee’s  determination  must 
be  accompanied  by  a  legal  opinion  ad¬ 
dressing  issues  arising  under  state,  ter¬ 
ritorial,  or  local  law  (if  any),  and, 
where  construction  is  involved,  by  an 
engineering  report,  if  appropriate. 

(d)  ’The  grantee  should  seek  to  resolve 
any  such  protest  as  promptly  as  pos¬ 
sible — generally  within  three  weeks  after 
receipt  of  a  protest,  imless  extenuating 
circumstances  require  a  longer  period  of 
time  for  proper  resolution  of  the  protest. 

§  33.720  EP.\  Review. 

(a)  A  party  with  a  direct  financial  in¬ 
terest  adversely  affected  by  a  grantee 
determination  made  pursuant  to  §  33.715 
with  respect  to  a  procurement  require¬ 
ment  of  this  part  may  submit  a  writ¬ 
ten  request  to  the  Deputy  Assistant  Ad¬ 
ministrator  (Attention:  Assistant  Gen¬ 
eral  Counsel,  Grants)  or  toe  Regional 
Administrator  (Attention:  Regional 
Counsel)  for  his  review  of  such  deter¬ 
mination.  Any  such  request  must  be  in 
writing,  must  adequately  state  toe  basis 
for  toe  protest  (including  reference  to 
toe  specific  section  (s)  of  this  subpart  al¬ 
leged  to  prohibit  the  procurement  ac¬ 
tion),  and  must  be  received  by  toe  Dep¬ 
uty  Assistant  Administrator  or  the  Re¬ 
gional  Administrator  within  one  week 
after  the  complaining  party  has  received 
the  grantee’s  determination  of  toe  pro¬ 
test.  A  copy  of  toe  grantee’s  determina¬ 
tion  and  other  documentation  in  sup¬ 
port  of  the  request  for  review  shall  be 
transmitted  with  the  request. 

(b)  The  Assistant  General  Coun.«el, 
Grants,  or  the  Regional  Counsel  will  af¬ 
ford  both  toe  grantee  and  toe  complain¬ 
ing  party,  as  well  as  any  other  party 
with  a  financial  interest  which  may  be 
adversely  affected  by  determination  of 
toe  protest,  an  opportunity  to  present 
arguments  in  support  of  their  views  in 
writing  or  at  a  conference  at  a  tone  and 
place  convenient  to  toe  parties,  as  deter¬ 
mined  by  toe  Assistant  General  Counsel, 
Grants  or  Regional  Counsel,  or  his  desig¬ 
nee,  and  he  shall  thereafter  promptly 
submit  in  writing  his  report  and  recom¬ 
mendations  concerning  toe  protest  to 
toe  Deputy ‘Assistant  Administrator  or 
toe  Regional  Administrator. 

(c)  Any  such  conference  should  be 
held  within  not  more  than  ten  days 
after  receipt  of  toe  request  for  review, 
and  the  proposed  determination  or  re¬ 
port  should  transmitted  to  the  Deputy 
Assistant  Administrator  or  the  Regional 
Administrator  within  ten  days  after  the 
date  set  fpr  receipt  of  toe  participants’ 
written  materials  or  for  the  conference. 
The  Deputy  Assistant  Administrator  or 
the  Regional  Administrator  should  trans¬ 
mit  his  determination  of  the  protest  with 
an  adequate  explanation  thereof  to  the 
grantee  and  simultaneously  to  each  par¬ 
ticipating  party  within  one  week  after 
receipt  of  the  proposed  determination 
or  report  and  recommendations.  His  de¬ 
termination  shall  constitute  final  agency 
action,  from  which  there  shall  be  no 
further  administrative  appeal.  The  As¬ 
sistant  General  Counsel,  Grants,  or  toe 
Regional  Counsel  may  extend  these  time 
limitations,  where  appropriate. 
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§  33.725  Prorodurcs. 

<a)  Where  resolution  of  an  issue  prop¬ 
erly  raised  with  respect  to  a  procurement 
requirement  of  this  subpart  requires 
prior  or  collateral  resolution  of  a  legal 
issue  arising  under  State  or  local  law. 
and  such  law  is  not  clearly  established 
in  published  legal  decisions  of  the  State 
or  other  relevant  jurisdiction,  the  grantee 
or  the  Deputy  Assistant  Administrator 
or  the  Regional  Administrator  may  rely 
upon: 

(1)  An  option  of  the  gi-antee’s  legal 
counsel  adequately  addressing  the  issue, 
or 

(2)  The  established  or  consistent  prac¬ 
tice  of  the  grantee,  to  the  extent  appro¬ 
priate,  or 

(3)  The  law  of  other  States  or  local 
jurisdictions  as  established  in  published 
legal  decisions,  or 

(4)  If  none  of  the  foregoing  adequately 
resolves  the  issue,  published  decisions 
of  the  Comptroller  General  of  the  United 
States  (U.S.  General  Accounting  OfiBce) 
or  of  the  Federal  courts  addressing  com¬ 
parable  Federal  requirements. 

(b)  For  the  determination  of  Federal 
issues  presented  by  the  protest,  the 
Deputy  Assistant  Administrator  or  the 
Regional  Administrator  may  rely  upon: 

(1)  Determinations  of  other  protests 
decided  under  this  section,  unless  such 
protests  have  been  reversed,  and 

(2)  Published  decisions  of  the  Comp¬ 
troller  General  of  the  United  States  or 
of  the  Federal  courts  addressing  com¬ 
parable  Federal  requirements. 

(c)  The  Assistant  General  Counsel, 
Grants,  or  the  Regional  Counsel  may 
establish  additional  procedural  require¬ 
ments  or  deadlines  for  the  submission 
of  materials  by  parties  or  for  the  ac¬ 
complishment  of  other  procedures. 
Where  time  limitations  are  established 
by  this  subpart  or  by  the  Assistant  Gen¬ 
eral  Counsel,  Grants,  or  the  Regional 
Counsel,  participants  must  seek  to  ac¬ 
complish  the  required  action  as  promptly 
as  possible  in  the  Interest  of  expediting 
the  procurement  action. 

(d)  A  party  who  submits  a  document 
subsequent  to  Initiation  of  a  protest  pro¬ 
ceeding  pursuant  to  5  §33.715  or  33.720 
must  simultaneously  furnish  each  other 
party  with  a  copy  of  such  document. 

(e)  The  procedures  established  by  this 
section  are  not  Intended  to  preclude  in¬ 
formal  resolution  or  voluntary  with¬ 
drawal  of  protests.  A  complainant  may 
withdraw  its  appeal  at  any  time,  and  the 
protest  proceeding  shall  thereupon  be 
terminated. 

(f)  Appropriate  provisions  of  this 
Subpart  may  be  utilized  in  the  discharge 
of  EPA  responsibility  to  review  grantee 
procurement  methods  under  §  33.150. 

(g)  A  protest  r"  '  be  dismissed  for 
failiue  to  comply  wich  procedural  re¬ 
quirements  of  this  subpart  (see,  particu¬ 
larly,  §§  33.710,  33.720(a),  and  33.725 
(c)  and  (d) ) . 

§  33.730  Burden  of  proof. 

(a)  In  proceedings  imder  §§33.715 
and  33.720  if  the  grantee  proposes  to 
award  a  formally  advertised,  competi¬ 
tively  bid,  fixed  price  contract  to  a  party 


who  has  submitted  the  apparent  lowest 
price,  the  party  initiating  the  protest 
will  bear  the  burden  of  proof  in  the  pro¬ 
test  proceedings. 

(b)  In  the  proceedings  pursuant  to 
§  33.720, 

(1)  If  the  grantee  proposes  to  award  a 
formally  advertised,  competitively  bid, 
fixed-price  contract  to  a  bidder  other 
than  the  bidder  which  submitted  the  ap¬ 
parent  lowest  price,  the  grantee  will  bear 
the  burden  of  proving  that  its  determi¬ 
nation  concerning  responsiveness  is  in 
accordance  with  this  subchapter;  and 

(2)  If  the  basis  for  the  grantee’s  de¬ 
termination  is  a  finding  of  nonrespon¬ 
sibility,  the  grantee  must  establish  and 
substantiate  the  basis  for  its  determina¬ 
tion  and  must  adequately  establish  that 
such  determination  has  been  made  in 
good  faith. 

§  33.735  DefeiT;il  _  of  pniriirfoinil 
action. 

Upon  receipt  of  a  protest  pursuant  to 
§  33.715,  the  grantee  must  defer  the  pro¬ 
tested  procurement  action  (for  example, 
defer  contract  award  or  issuance  of  no¬ 
tice  to  proceed  under  a  contract)  until 
ten  days  after  delivery  of  its  determina¬ 
tion  to  the  participating  parties.  Where 
the  Deputy  Assist^t  Administrator  or 
the  R^ional  Administrator  has  received 
a  written  protest  appeal  he  must  notify 
the  grantee  promptly  to  defer  its  pro¬ 
tested  procurement  action  until  notified 
of  the  formal  or  informal  resolution  of 
the  protest.  If  a  determination  is  made 
by  either  the  grantee  or  the  Deputy  As¬ 
sistant  Administrator  or  the  Regional 
Administrator  which  is  favorable  to  the 
complainant,  the  grantee’s  procurement 
action  (for  example,  contract  award) 
must  be  taken  in  accordance  with  such 
determination. 

§  33.740  Enforconieiil. 

(a)  Noncompliance  with  the  procure¬ 
ment  provisions  of  this  part  by  the 
grantee  shall  be  cause  for  enforcement 
action  in  accordance  with  one  or  more 
of  the  provisions  of  §  33.150. 

(b)  If  the  Deputy  Assistant  Adminis¬ 
trator  or  the  Regional  Administrator  de¬ 
termines  that  a  protest  prosecuted  pur¬ 
suant  to  this  subpart  is  frivolous,  he  may 
determine  the  party  which  prosecuted 
such  protest  to  be  not  responsible  and 
ineligible  for  future  contract  award  (see 
also  §  33.150) . 

§  33.745  Limitation. 

A  protest  may  not  be  filed  pursuant  to 
this  subpart  with  respect  to  the  follow¬ 
ing: 

(a)  Issues  not  arising  under  the  pro¬ 
curement  provisions  of  this  subchapter; 
or 

(b)  Issues  relating  to  the  selection  of 
a  consultant.  Provided,  ’That  a  protest 
may  be  filed  only  with  respect  to  the 
mandatory  procedural  requirements  of 
this  part; 

(c)  Issues  primarily  determined  by 
State  or  local  law  or  ordinances  and  as 
to  which  the  Deputy  Assistant  Adminis¬ 
trator  or  Regional  Administrator,  upon 
review,  determines  that  there  is  no  con¬ 
travening  Federal  requirement; 


■d)  Provisions  of  Federal  regrulations 
applicable  to  direct  Federal  contracts, 
unless  such  provisions  are  explicitly  re¬ 
ferred  to  or  incorporated  in  this  part; 

(e)  Basic  project  design  determina¬ 
tions; 

(f)  Award  of  subcontracts  or  issuance 
of  purchase  orders  under  a  formally  ad¬ 
vertised,  competitively  bid,  lump-sum 
construction  contract:  Provided,  That 
pretest  may  be  made  with  respect  to  al¬ 
leged  violation  of  the  following: 

(1)  Nonrestrictive  specifications  tsee 
S  33.123) ;  or 

(2)  Provisions  of  this  part  applicable 
to  the  procurement  procedures,  negotia¬ 
tion  or  award  of  subcontracts  or  issuance 
of  purchase  orders  under  §  33.410-10 
(Subcontracts  under  formally  advertised 
subagreements) . 

§  33.7.50  Summary  disposition. 

The  Deputy  Assistant  Administrator 
or  Regional  Administrator  may  sum¬ 
marily  dismiss  a  protest,  without  pro¬ 
ceedings  under  §  33.715  or  33.720,  if  he 
determines  that  the  protest  is  untimely, 
frivolous  or  without  merit.  Any  such 
determination  shall  refer  briefly  to  the 
facts  substantiating  the  basis  for  the  de¬ 
termination. 

Appendix  A — Requireo  Provisions 

(The  grantee  may  substitute  Its  own  pro¬ 
visions  for  Clauses  2-9,  9,  and  12,  If  such  pro¬ 
visions  meet  the  requirements  of  Subpart  F 
to  40  CFRPart  33.) 

1.  CESE&AL. 

(a)  The  Grantee  and  the  Contractor  agree 
that  the  foUowing  provisions  shall  apply  to 
the  work  to  be  performed  under  this  con¬ 
tract  and  that  such  provisions  shall  super¬ 
sede  any  conflicting  provisions  of  this  con¬ 
tract. 

(b)  This  contract  Is  funded  In  part  by  a 
grant  from  the  U.S.  Rnvlronmental  Protec¬ 
tion  Agency.  Neither  the  United  States  nor 
any  of  its  departments,  agencies  or  employees 
Is  a  party  to  this  contract.  This  contract  is 
subject  to  regulations  contained  in  40  CFR 
Part  33  In  effect  on  the  date  of  execution  of 
this  contract. 

(c)  The  rights  and  remedies  of  the 
Grantee  provided  for  In  these  clauses  are  In 
addition  to  any  other  rights  and  remedies 
provided  by  law  or  under  this  contract. 

2.  CHANGES 

(a)  The  Grantee  may,  at  any  time,  with¬ 
out  notice  to  any  surety,  by  written  order 
designated  or  Indicated  to  be  a  change  order, 
make  any  change  In  the  work  within  the 
general  scope  of  the  contract,  Including  but 
not  limited  to  changes: 

1.  In  the  specifications  (Including  draw¬ 
ings  and  designs) ; 

(2)  In  the  method  or  manner  of  perform¬ 
ance  of  the  work; 

(3)  In  the  Grantee-furnished  facilities, 
equipment,  materials,  services,  or  site;  or 

(4)  Directing  acceleration  In  the  perform¬ 
ance  of  the  work. 

(b)  Any  other  written  order  or  an  oral 
order  (which  terms  as  used  In  this  paragraph 
(b)  shall  include  direction,  Instruction,  in¬ 
terpretation  or  determination)  from  the 
Grantee,  which  causes  any  such  change,  shall 
be  treated  as  a  change  order  under  this 
clause:  Provided,  That  the  Contractor  gives 
the  Grantee  written  notice  stating  the  date, 
circumstances,  and  source  of  the  order  and 
that  the  Contractor  regards  the  order  as  a 
change  order. 
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(e)  Kiicept  u  herein  provided,  no  order, 
statement,  or  cond\ict  ot  the  Grantee  shall  be 
treated  as  a  change  under  this  clause  or  en¬ 
title  the  Contractor  to  an  equitable  adjust¬ 
ment  hereunder. 

(d)  If  any  change  \mder  this  clause  causes 
an  increase  or  decrease  In  the  Contractor’s 
cost  of,  or  the  time  required  for,  the  per¬ 
formance  of  any  part  of  the  work  under  this 
contract,  whether  or  not  changed  by  any 
order,  an  equitable  adjtistment  shall  be 
made  and  the  contract  modified  in  writing 
accordingly:  Provided,  however.  That  except 
for  claims  based  on  defective  specifications, 
no  claim  for  any  change  under  (b)  above 
shall  be  allowed  for  any  costs  incurred  more 
than  20  days  before  the  Contractor  gives 
written  notice  as  therein  required:  And 
provided  further.  That  in  the  case  of  defec¬ 
tive  specifications  for  which  the  Grantee  Is 
responsible,  the  equitable  adjustment  shall 
include  any  Increased  cost  reasonably  In¬ 
curred  by  the  Contractor  In  attempting  to 
comply  with  such  defective  specifications. 

(e)  If  the  Contractor  Intends  to  assert  a 
claim  for  an  equitable  adjustment  under  this 
clause,  he  must,  within  30  days  after  receipt 
of  a  written  change  cvder  imder  (a)  above 
or  the  furnishing  of  a  written  notice  under 

(b)  above,  submit  to  the  Grantee  a  written 
statement  setting  forth  the  general  nature 
and  monetary  extent  of  such  claim,  unless 
this  period  is  extended  by  the  Grantee.  The 
statement  of  claim  hereunder  may  be  In¬ 
cluded  In  the  notice  under  (b)  above. 

(f)  No  claim  by  the  Contractor  for  an 
equitable  adjustment  hereunder  shall  be 
allowed  If  asserted  after  final  payment  under 
this  contract. 

3.  DIFFEBIKG  SITE  COHSTTIONS 

(This  clause  Is  applicable  only  to  construc¬ 
tion  contracts.) 

(a)  The  Contractor  shall  promptly,  and 
before  such  conditions  are  disturbed,  notify 
the  Grantee  In  writing  of:  (1)  Subsurface  or 
latent  physical  conditions  at  the  site  differ¬ 
ing  materially  from  those  Indicated  In  this 
contract,  or  (2)  unknown  physical  conditions 
at  the  site,  of  an  unusual  nature,  differing 
materially  from  those  ordinarily  encountered 
and  generally  recognized  as  Inhering  In  work 
ot  the  character  provided  for  In  this  con¬ 
tract.  The  Grantee  shall  promptly  investigate 
the  conditions,  and  If  he  finds  that  such  con¬ 
ditions  do  materially  so  differ  and  cause  an 
Increase  or  decrease  In  the  Contractor’s  cost 
of,  or  the  time  required  for,  performance  of 
any  part  of  the  work  under  this  contract, 
whether  or  not  changed  as  a  result  of  such 
conditions,  an  equitable  adjustment  shall 
be  made  and  the  contract  modified  In  writing 
accordingly. 

(b)  No  claim  of  the  Contractor  under  this 
clause  shall  be  allowed  \inless  the  Contractor 
has  given  the  notice  required  In  (a)  above: 
Provided,  however.  The  time  prescribed 
therefOT  may  be  extended  by  the  Grantee. 

(c)  No  claim  by  the  Contractor  for  an 
equitable  adjustment  hereunder  shall  be  al¬ 
lowed  If  asserted  after  final  payment  under 
this  contract. 

4.  SUSPENSION  OF  WOSK 

CHiis  clause  Is  applicable  only  to  construc¬ 
tion  contracts.) 

(a)  ’The  Grantee  may  order  the  Contractor 
In  writing  to  suspend,  delay,  or  Interrupt  all 
or  any  part  of  the  work  for  such  period  of 
time  as  he  may  determine  to  be  appropriate 
for  the  convenience  of  the  Grantee. 

(b)  If  the  performance  of  all  or  any  part 
of  the  work  is,  for  an  unreasonable  period 
of  time,  suqiended,  delayed,  or  Interrupted 
by  an  act  of  the  Grantee  In  administration 
of  this  contract,  or  by  his  failure  to  act 
within  the  time  specified  In  this  contract  (or 
If  no  time  Is  q>ecllled,  within  a  reasonable 


time) ,  an  adjustment  shall  be  made  for  any 
increase  in  the  cost  of  performance  ot  this 
contract  (excluding  profit)  necessarily 
caused  by  such  unreasonable  su^ienslon, 
delay,  or  Interruption  and  the  contract 
modified  In  writing  accordingly.  However,  no 
adjustment  shall  be  made  imder  this  clause 
for  any  su^nslon.  delay,  or  interruption  to 
the  extent  (1)  that  pcifonnance  would  have 
been  so  suspended,  delayed,  or  Interrupted 
by  any  other  cause.  Including  the  fault  or 
negligence  of  the  Contractor  or  (2)  for 
which  an  eqiil table  adjustment  is  provided 
tor  or  excluded  under  any  other  provision  of 
this  contract. 

(c)  No  claim  under  this  clause  shall  be 
allowed  ( 1 )  for  any  costs  incurred  more  than 
20  days  before  the  Contract(»r  shall  have 
notified  the  Grantee  in  writing  of  the  act  or 
failure  to  act  Involved  (but  this  requirement 
shall  not  apply  as  to  a  claim  resulting  from  a 
suspension  order),  and  (2)  unless  the  claim, 
in  an  amount  stated,  is  asserted  in  writing  as 
soon  as  practicable  after  the  termination  of 
such  suspension,  delay,  or  interruption,  but 
not  later  than  the  date  of  final  payment 
under  the  contract. 

S.  TEXMINATIOM 

(a)  This  agreement  may  be  terminated  In 
whole  or  In  part  In  writing  by  either  party 
in  the  event  of  substantial  failure  by  the 
other  party  to  fulfill  its  obligations  under 
this  agreement  through  no  fault  of  the  ter¬ 
minating  party:  Provided,  That  no  such 
termination  may  be  effected  imless  the  other 
party  is  given  (1)  not  less  than  ten  (10) 
calendar  days  written  notice  (delivered  by 
certified  mail,  return  receipt  requested)  of 
Intent  to  terminate  and  (2)  an  opportunity 
for  consultation  with  the  terminating  party 
prior  to  termination. 

(b)  This  agreement  may  be  terminated  In 
whole  or  In  part  in  writing  by  the  Grantee 
for  its  convenience:  Provided,  That  the  Con¬ 
tractor  is  givMi  (1)  not  less  than  ten  (10) 
calendar  days  written  notice  (delivered  by 
certified  mail,  return  receipt  requested)  of 
intent  to  terminate  and  (2)  an  opportunity 
for  consultation  with  the  terminating  party 
IH’lor  to  termination. 

(c)  If  termination  for  default  Is  effected 
by  the  Grantee,  an  equitable  adjustment  In 
the  price  provided  for  In  this  agreement  shall 
be  made^  but  (1)  no  amount  shall  be  allowed 
for  anticipated  profit  on  unperformed  serv¬ 
ices  or  other  work,  and  (2)  any  payment  due 
to  the  Contractor  at  the  time  of  termination 
may  be  adjusted  to  the  extent  of  any  addi¬ 
tional  costs  occasioned  to  the  Grantee  by  rea¬ 
son  of  the  Contractor’s  default.  If  termi¬ 
nation  for  default  Is  effected  by  the  Con¬ 
tractor,  or  If  termination  for  convenience  Is 
effected  by  the  Grantee,  the  equitable  adjust¬ 
ment  shall  Include  a  reasonable  profit  for 
services  or  other  work  performed.  ’The  equita¬ 
ble  adjustment  for  any  termination  shall  pro¬ 
vide  for  payment  to  the  Contracts:  for  serv¬ 
ices  rendered  and  expenses  Incurred  prior 
to  the  termination.  In  addition  to  termina¬ 
tion  settlement  costs  reasonably  Incurred  by 
the  Contractor  relating  to  commitments 
which  had  become  firm  prior  to  the  termina¬ 
tion. 

(d)  Upon  rec^pt  of  a  t^-mlnatlon  action 
pursuant  to  paragivqrtis  (a)  or  (b)  above,  the 
Contractor  shall  (1)  promptly  discontinue 
all  services  affected  (unless  the  notice  directs 
otherwise),  and  (2)  deliver  or  otherwise 
make  available  to  the  Grantee  all  data,  draw¬ 
ings,  specifications.  r^xMrts,  estimates,  sum¬ 
maries.  and  such  other  information  and 
materials  as  may  have  been  accumulated  by 
the  Contracted'  in  performing  this  agreement, 
whether  completed  or  In  process. 

(e)  Upon  termination  pursuant  to  para¬ 
graphs  (a)  or  (b)  above,  the  Grantee  may 


take  over  the  work  and  prosecute  the  same 
to  completion  by  agreement  with  another 
party  or  otherwise. 

(f)  If,  after  termination  for  failure  of  the 
Contractor  to  fulfill  contractual  obligations. 
It  is  determined  that  the  Contractor  had 
not  so  failed,  the  termlnatton  ohaii  he 
deemed  to  have  been  effected  for  the  conven¬ 
ience  ot  the  Grantee.  In  such  erent,  adjust¬ 
ment  of  the  price  provided  for  In  this  agree¬ 
ment  shall  he  made  as  provided  in  paragraph 

(c)  of  this  clause. 

6.  REMEDIES 

Except  as  may  be  otherwise  provided  in 
this  agreement,  all  claims,  counter-claims, 
disputes  and  other  matters  in  question  be¬ 
tween  the  Grantee  and  the  Contractor  aris¬ 
ing  out  of  or  relating  to  this  agreement  or 
the  breach  thereof  will  be  decided  by  arbi¬ 
tration  if  the  parties  hereto  mutually  agree, 
or  in  a  court  competent  jurisdiction  with¬ 
in  the  State  In  which  the  Grantee  is  located. 

7.  audit;  access  to  records 

(a)  The  Contractor  shall  maintain  books, 
records,  documents  and  other  evidence  di¬ 
rectly  pertinent  to  performance  on  B3*A 
grant  work  under  this  contract  In  accord¬ 
ance  with  generally  accepted  accounting 
principles  and  practices  consistently  applied 
and  40  CPR  30.605,  and  30.805.  The  Contrac¬ 
tor  shall  also  maintain  the  financial  Infor¬ 
mation  and  data  vised  by  the  Contractor  In 
the  preparation  or  support  of  the  cost  sub¬ 
mission  required  under  40  CFR  33.510-3  In 
effect  <m  the  date  of  execution  of  this  con¬ 
tract  and  a  copy  of  the  cost  summary  sub- 
mited  to  the  Grantee.  The  United  States  En¬ 
vironmental  Protection  Agency,  the  Comp- 
trcUler  Genial  of  the  United  States,  the 
United  States  Department  of  Labor,  the 
Grantee  (and  the  State,  where  a{^llcable)  or 
any  of  their  duly  authorized  representatives 
shall  have  access  to  such  books,  records,  doc¬ 
uments  and  other  evidence  for  the  purpose 
of  Inspection,  audit  and  copying.  ’Ihe  Con¬ 
tractor  will  provide  proper  facilities  for  such 
access  and  Inspectlaci. 

(b)  The  Ccmtractor  agrees  to  Include 
paragraphs  (a)  and  (b)  of  this  clause  In 
all  his  contracts  and  all  tier  subcontracts 
directly  related  to  project  performance 
which  are  In  excess  of  810,000. 

S.  PRICE  REDUenON  FOB  DEFECTIVE  COST  Ml 
PRlCnrc  RATA 

(This  clause  is  appHeable  if  the  amount 
of  this  agreement  exceeds  $100,000.) 

(a)  If  EPA  or  the  Grantee  determines  that 
any  price.  Including  profit,  negotiated  In 
connection  with  this  contract  or  any  cost 
relmbursaMe  under  this  contract  was  In¬ 
creased  by  any  significant  sums  because  the 
Contractor,  or  any  subcontractMr  furnished 
Incomplete  or  Inaccurate  cost  or  pricing  data 
or  data  not  current  as  certified  In  his  cer¬ 
tification  of  current  cost  or  pricing  data 
(EPA  Form  5700-41) ,  then  such  price  or  cost 
or  profit  shall  be  reduced  accordingly  and 
the  agreement  shall  be  modified  In  writing 
to  reflect  such  reduction. 

(b)  Failure  to  agree  on  a  reduction  shall 
be  subject  the  ’’Remedies”  clause  of  thu 
agreement. 

Note. — Since  the  contract  is  subject  to 
reduction  under  this  clause  by  reason  of  de¬ 
fective  cost  or  pricing  data  submitted  in 
connection  with  certain  subcontracts,  the 
contractor  may  wish  to  include  a  clause  in 
each  such  subcontract  requiring  the  sub¬ 
contractor  to  appropriately  indemnify  the 
Contractor.  It  Is  also  expected  that  any  sub¬ 
contractor  subject  to  such  indemnification 
wiU  generally  require  substantially  simUar 
indemnification  for  defective  coat  or  pricing 
data  required  to  be  submitted  by  his  lower 
tier  subcontractors.) 
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9.  ST7BCONTEACTS 

(a)  Any  subcontractors  and  outside  asso¬ 
ciates  or  consultants  required  by  the  Con¬ 
tractor  In  connection  with  the  services  cov¬ 
ered  by  this  agreement  will  be  limited  to 
such  individuals  or  firms  as  were  specifically 
Identified  and  agreed  to  during  negotiations, 
or  as  are  specifically  authorized  by  the 
grantee  during  the  performance  of  this  agree¬ 
ment.  Any  substitutions  in  or  additions  to 
such  subcontractors,  associates,  or  consult¬ 
ants  will  be  subject  to.  the  prior  approval  of 
the  grantee. 

(b)  The  Contractor  may  not  subcontract 

services  in  excess  of  thirty  percent  (or _ 

percent,  if  the  grantee  and  the  Contractor 
hereby  agree)  of  the  contract  price  to  sub¬ 
contractors  or  consultants  without  prior 
written  approval  of  the  Grantee. 

10.  LABOR  STANDARDS 

To  the  extent  that  this  agreement  in¬ 
volves  "construction”  (as  defined  by  the  Sec¬ 
retary  of  Labor) ,  the  Contractor  agrees  that 
such  construction  work  shall  be  subject  to 
the  following  labor  standards  provisions,  to 
the  extent  applicable: 

(a)  Davls-Bacon  Act  (40  U.S.C.  276a- 
276ar-7) : 

(b)  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333); 

(c)  Copeland  Anti-Kickback  Act  (18 
U.S.C.  874)':  and 

(d)  Executive  Order  11246  (Equal  Em¬ 
ployment  Opportunity); 

and  Implementing  rules,  regulations,  and 
relevant  orders  of  the  Secretary  of  Labor  or 
EPA;  and  the  Contractor  further  agrees  that 
this  agreement  shall  include  and  be  subject 
to  the  "Labor  Standards  Provisions  for  Fed¬ 
erally  Assisted  Construction  Contracts”  (EPA 
Form  6720-4)  In  effect  at  the  time  of  execu¬ 
tion  of  this  agreement. 

11.  EQUAL  EMPLOYMENT  OPPORTUNITY 

In  accordance  with  EPA  policy  as  expressed 
In  40  CFR  30.420-5,  the  Contractor  agrees 
that  he  will  not  discriminate  against  any 
employee  or  applicant  for  employment  be- 
oause  of  race,  religion,  color,  sex,  age  or 
national  origin. 

12.  UTILIZATION  OF  SMALL  AND  MINORITY 

BUSINE.SS 

In  accordance  with  EPA  policy  as  expressed 
in  40  CFR  33.130,  the  Contractor  agrees  that 
qualified  small  business  and  minority  busi¬ 
ness  enterprises  shall  have  the  maximum 
practicable  opportunity  to  participate  in  the 
pMfformance  of  EPA  grant-assisted  contracts 
and  subcontracts. 

13.  COVENANT  AGAINST  CONTINGENT  FEES 

The  Contractor  warrants  that  no  person 
or  selling  agency  has  been  employed  or  re¬ 
tained  to  solicit  or  secure  this  contract  upon 
an  agreement  or  understanding  for  a  com¬ 
mission,  percentage,  brokerage,  or  contingent 
fee,  excepting  bona  fide  employees.  For 
breach  or  violation  of  this  warranty  the 
Grantee  shall  have  the  right  to  annul  this 
contract  without  liability  or  in  its  discretion 
to  deduct  from  the  contract  price  or  con¬ 
sideration,  or  otherwise  recover,  the  full 
amount  of  such  commission,  percentage, 
brokerage,  or  contingent  fee. 

14.  GRATUITIES 

(a)  If  it  is  foimd,  after  notice  and  hear¬ 
ing,  by  the  Grantee  that  gratuities  (in  lAe 
form  of  mtertalnment,  gifts,  or  otherwise) 
were  offered  or  given  by  the  Contractor,  or 
any  agent  or  representative  of  the  Contrac¬ 
tor,  to  any  official,  employee  or  agent  of  the 
Grantee  or  of  EPA  with  a  view  toward  secur¬ 
ing  a  ocmtract  or  securing  favorable  treat¬ 
ment  with  respect  to  the  awarding  or  amend¬ 
ing,  or  the  making  of  any  determinations 
with  respect  to  the  performance  of  this  con¬ 
tract,  the  Grantee  may,  by  written  notice 


to  the  Contractor,  terminate  the  right  of 
the  Contractor  to  proceed  under  this  contract 
and/or  may  pursue  such  other  rights  and 
remedies  provided  by  law  or  under  this 
agreement;  Provided,  That  the  existence  of 
the  facts  upon  which  the  Grantee  makes  such 
findings  shall  be  in  issue  and  may  be  re¬ 
viewed  in  proceedings  pursuant  to  the 
Remedies  clause  of  this  contract. 

(b)  In  the  event  this  contract  is  termi¬ 
nated  as  provided  in  paragraph  (1)  hereof, 
the  Grantee  shall  be  entitled  (1)  to  pursue 
the  same  remedies  against  the  Contractor 
as  it  could  pursue  in  the  event  of  a  breach  of 
the  contract  by  the  Contractor,  and  <li)  as 
a  penalty  in  addition  to  any  other  damages 
to  which  it  may  be  entitled  by  law,  to  ex¬ 
emplary  damages  in  an  amount  (as  deter¬ 
mined  by  the  Grantee)  which  shall  be  not 
less  than  three  nor  more  than  ten  times 
the  costs  incurred  by  the  Contractor  in  pro¬ 
viding  any  such  gratuities  to  any  such  officer 
or  employee. 

15.  PATENTS 

If  this  contract  Involves  research,  develop¬ 
mental,  experimental,  or  demonstration  work 
and  any  discovery  or  invention  arises  or  is 
developed  in  the  course  of  or  under  this 
agreement,  such  invention  or  discovery  shall 
be  subject  to  the  reporting  and  rights  pro¬ 
visions  of  Subpart  D  of  40  CFR  Part  30,  in 
effect  on  the  date  of  execution  of  this  con¬ 
tract  including  Appendix  B  of  said  Part  30. 
In  such  case,  the  Contractor  shall  report  the 
discovery  or  invention  to  EPA  directly  or 
through  the  Grantee,  and  shall  otherwise 
comply  with  the  Grantee’s  responsibilities  in 
accordance  with  Subpart  D  of  40  CFR  Part 
30.  The  Contractor  hereby  agrees  that  the 
disposition  of  rights  to  inventions  made 
under  this  contract  shall  be  in  accordance 
with  the  terms  and  conditions  of  aforemen¬ 
tioned  Appendix  B.  The  Contractor  shall  in¬ 
clude  provisions  appropriate  to  effectuate 
the  purposes  of  this  condition  in  all  subcon¬ 
tracts  involving  research,  developmental,  ex¬ 
perimental,  or  demonstration  work. 

16.  COPYRIGHTS  AND  RIGHTS  IN  DATA 

The  Contractor  agrees  that  any  plans, 
drawings,  specifications,  computer  programs 
(which  are  substantially  paid  for  with  EPA 
grant  funds),  technical  reports,  operating 
manuals,  and  other  work  submitted  or  which 
are  specified  to  be  delivered  under  this  con¬ 
tract  or  which  are  developed  or  produced  and 
paid  for  under  this  contract  (referred  to  in 
this  clause  as  "Subject  Data")  are  subject 
to  the  rights  in  the  United  States,  as  set 
forth  in  Subpart  D  of  40  CFR  Part  30  and 
in  Appendix  C  to  40  CFR  Part  30,  in  effect  on 
the  date  of  execution  of  this  agreement,  in¬ 
cluding  the  right  to  use,  duplicate  and  dis¬ 
close  such  Subject  Data,  in  whole  or  in  part, 
in  any  manner  for  any  purpose  whatsoever, 
and  have  others  do  so.  For  purposes  of  this 
article,  "grantee”  as  used  in  said  Appendix  C 
shall  refer  to  the  Contractor.  If  the  material 
is  ci^yrightable,  the  contractor  may  copy¬ 
right  such,  as  permitted  by  said  Appendix  C, 
and  subject  to  the  rights  in  the  Government 
as  set  forth  in  Appendix  C,  but  the  Grantee 
and  the  Federal  Government  reserve  a 
ro3ralty-fr6e,  nonexclusive,  and  irrevocable 
license  to  reproduce,  publish  and  use  such 
materials,  in  whole  or  in  part,  and  to  author¬ 
ize  others  to  do  so.  The  Contractor  shall 
Include  provisions  appropriate  to  effectuate 
the  purpose  of  this  condition  in  all  subcon¬ 
tracts  expected  to  produce  copyrightable  Sub¬ 
ject  Data. 

17.  PROHIBrriON  AGAINST  LISTED  VIOLATING 
FACILITIES 

{Applicable  only  to  a  contract  in  excess  of 
$100,000  and  when  otherwise  applicable  pur¬ 
suant  to  40  CFR  Part  IS.)  ' 

(a)  The  ContractiM:  agrees  as  follows: 

(1)  To  comply  with  all  the  requirements 
of  Section  114  of  the  Clean  Air  Act,  as 


amended  (42  U.S.C.  1857,  et  seq.,  as  amended 
by  Pub.  L.  92-604)  and  Section  308  of  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251,  as  amended  by  Pub.  L.  92-500), 
respectively  relating  to  Inspection,  monitor¬ 
ing,  entry,  reports,  and  information,  as  well 
as  other  requirements  specified  in  section  114 
and  section  308  of  the  Air  Act  and  the  Water 
Act,  respectively,  and  all  regulations  and 
guidelines  issued  thereunder  before  the 
award  of  this  contract. 

(2)  That  no  portion  of  the  work  required 
by  this  prime  contract  will  be  performed  in 
a  facility  listed  on  the  Environmental  Pro¬ 
tection  Agency  list  of  violating  facilities  on 
the  date  when  this  contract  was  awarded 
unless  and  until  the  EPA  eliminates  the 
name  of  such  facility  or  facilities  from  such 
listing. 

(3)  To  use  his  best  efforts  to  comply  with 
clean  air  and  clean  water  standards  at  the 
facilities  in  which  the  contract  is  being 
performed. 

(4)  To  insert  the  substance  of  the  pro¬ 
visions  of  this  clause,  including  this  sub- 
paragraph  (4),  in  any  nonexempt  subcon¬ 
tract. 

(b)  The  terms  used  in  this  clause  have 
the  following  meanings: 

(1)  The  term  "Air  Act”  means  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  1857  et  seq., 
as  amended  by  Pub.  L.  92-604). 

(2)  The  term  "Water  Act”  means  the  Fed¬ 
eral  Water  Pollution  Control  Act,  as  amended 
(33  U.S.C.  1251  et  seq.,  as  amended  by  Pub.  L. 
92-500). 

(3)  The  term  "Clean  Air  Standards” 
means  any  enforceable  rules,  regulations, 
guidelines,  standards,  limitations,  orders, 
controls,  prohibitions,  or  other  requirements 
which  are  contained  in.  Issued  under,  or 
otherwise  adopted  pursuant  to  the  Air  Act 
or  Executive  Order  11738,  an  applicable  im¬ 
plementation  plan  as  described  in  section 
110(d)  of  the  Air  Act  (42  U3.C.  1857c-5(d) ), 
an  approved  implementation  procedure  or 
plan  under  section  111(c)  or  section  111(d), 
or  an  approved  implementation  procedure 
under  section  112(d)  of  the  Air  Act  (42 
U.S.C.  1857c-7(d)). 

(4)  The  term  “Clecm  Water  Standards” 
means  any  enforceable  limitation,  control, 
condition,  prohibition,  standard,  or  other  re¬ 
quirement  which  is  promulgated  pursuant  to 
the  Water  Act  or  contained  in  a  permit  is¬ 
sued  to  a  discharger  by  the  Environmental 
Protection  Agency  or  by  a  State  tinder  an 
approved  program,  as  authorized  by  section 
402  of  the  Water  Act  (33  U.S.C.  1342),  or 

,  by  a  local  government  to  ensure  compliance 
'  with  pretreatment  regulations  as  required  by 
section  307  of  the  Water  Act  (33  U.S.C. 
1317). 

(6)  The  term  “Compliance”  means  com¬ 
pliance  with  Clean  Air  or  Water  standards. 
Compliance  shall  also  mean  oranpllance  with 
a  schedule  or  plan  ordered  ot  approved  by 
a  court  of  competent  Jurisdiction,  the  En¬ 
vironmental  Protection  Agency  or  an  Air  or 
Water  Pollution  Control  Agency  in  accord¬ 
ance  with  the  requirements  of  the  Air  Act 
or  Water  Act  and  regulations  Issued  pur¬ 
suant  thereto. 

(6)  The  term  "Facility”  means  any  build¬ 
ing,  plant.  Installation,  structure,  mine,  ves¬ 
sel,  or  other  fioatlng  craft,  location,  or  site 
of  operations,  owned,  leased,  or  supervised 
by  a  contractor  or  subcontractor,  to  be  uti¬ 
lized  in  the  perfcM-mance  of  a  contract  or 
subcontract.  Where  a  location  or  site  of 
operations  contains  or  includes  more  than 
one  building,  plant,  installation,  or  struc¬ 
ture,  the  entire  location  or  site  shall  be 
deemed  to  be  a  facility  except  where  the 
Director,  Office  of  Federal  Activities,  Envi¬ 
ronmental  Protection  Agency,  determines 
that  independent  facilities  are  located  in  one 
geographical  area. 
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